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“The precepts of the law are 
these: to live honorably, to in- 
jure no other man, to render to 
every man his due.”—Justinian, 
Institutes. 


TABLE OF CONTENTS 
APRIL, 1951 NUMBER 


A Report to the Reader 
What the Legislators Are Doing. ... Fou 


acts 
by Samuel J. Goldstein 


Is “Inherent Vice” Covered by All-Risk Clauses?.....by F. D. Cunningham 
Liability of the Tenant for Negligence..... by William Conant Brewer, Jr. 


Overexertion as Accidental Death Permitting Recovery of Double Indemnity 
OEE... «. 000 ce ae eae by Howard A. Lawrence 


State Department Rulings ... é% 287 
Recent Opinions of Attorneys General ...... i .. 289 
The Coverage .... - sei Pe 3. iso 
Books and Articles ..... si a 297 
What the Courts Are Doing 
Negligence : i Ae A oh ere . 299 
Fire and Casualty .... Es ee ashi 304 
Life, Health—Accident . sy ee Te valid am bog ee 
Automobile . dtd ROR ales saree meee Seale ers Sly 311 


INSURANCE LAW JOURNAL published monthly by Commerce Clearing House, Inc., 
214 N. Michigan Ave., Chicago 1, Illinois. Subscription rate: $10 per year; single copies $1. 
Entered as second-class matter, November 3, 1943, at the Post Office at Chicago, Illinois, 
under the Act of March 3, 1879. Number 339, April, 1951. Printed in U. S. A. Copy- 
right 1951, by Commerce Clearing House, Inc. All rights reserved. 








General Wage Regulations— 


Numbers from One to Ten 


Like other businessmen, insurance execu- 
tives are currently concerned with the ‘fast- 
shifting wage stabilization picture. For 
insurance companies, the problem is a 
double one, since they are involved not only 
directly through their own personnel ‘ut 
also in their capacity as administrators and 
advisers on pension, retirement and other 
benefit plans which are or may in the 
future be affected by Wage Stabilization 
Board decisions. 

Ceilings were placed on “wages, salaries 
and other compensation” by General Wage 
Stabilization Regulation 1, issued on Janu- 
ary 26. All incomes were frozen at their 
January 25 level, and the Wage Stabiliza- 
tion Board was empowered to modify, amend 
or supersede the provisions of the freeze. 
It is under this authority that ten General 
Wage Regulations have been issued. 

The Board, soon to be torn by internal 
friction, was able to agree unanimously on 
GWR 1. This defined wages and salaries 
as meaning all forms of remuneration, “in- 
cluding, but not limited to, vacation and 
holiday payments, night shift and other 
bonuses, incentive payments, year-end bo- 
nuses, employer contributions to or pay- 
ments of insurance or welfare _ benefits, 
employer contributions to a pension fund or 
annuity, payments in kind, and premium 
overtime practices and rates.” 

The reader may recall that John L. Lewis’ 
UMW had at the time of the freeze nego- 
tiated a wage increase not yet in effect. To 
cover this and similar cases, GWR 2 was 
issued. This provides that increases agreed 
upon or determined and communicated to 
workers prior to the freeze date, but to 
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become effective between then and fifteen 
days later, were exempt. 

This one brought a dissent from the in- 
dustry members. “Any stabilization order 
must have a cut-off date,” they said. “This 
order merely moves it forward for some 
who meet a particular formal requirement, 
leaving out others who may be equally de- 
serving of consideration.” 


GWR 3 and 4 made minor adjustments. 
Number 3 provided that increases were au- 
thorized if they were necessary to comply with 
minimum wage laws, federal or state. Num- 
ber 4 permitted increases for nonfederal 
public employees, subject to review by 
WSB. 

GWR 5, designed to reduce the flood of 
paperwork connected with the freeze, pro- 
vided that individual merit and length of 
service increases could be granted without 
prior approval by the Board if they were 
made in accordange with a plan or contract 
which was in existence before the freeze 
and which included job classification rates 
with designated maximum rates. In the 
absence of a plan, increases are allowed un- 
der certain restrictions. 

The regulation also permitted increases 
for individuals given a genuine promotion 
or transfer and increases resulting from varia- 
tions in earnings of workers on piecework, 
commission or other incentive arrangements. 

The labor members dissented in part, 
holding that the regulation should provide 
that certified employee representatives should 
have the right to inspect the records on 
the basis of which individual adjustments 
were made. 
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No. 6 Brings Blowup 


GWR 6, the ten-per-cent rule, brought the 
WSB to an impasse. Labor’s three Board 
members walked out in protest against the 
regulation, and were joined by labor repre- 
sentatives in all defense agencies. 

GWR 6 provided that all general increases, 
including those allowed under previous 
regulations, must not exceed ten per cent 
of the base pay in the first regular payroll 
period ending after January 15, 1950. It 
may be noted that according to Bureau of 
Labor Statistics figures for the month end- 
ing February 15, 1951, the average wage 
earner in manufacturing has already ex- 
ceeded this figure. Average earnings were 
reported as $64.08, nearly $8 higher than 
a year ago. 

The regulation provided for companies 
having base period abnormalities, such as 
seasonal businesses, to apply to WSB for 
relief, and also set up procedure by which 
a company in the “rare and unusual case 
where the critical needs of essential civilian 
or defense production require it,” could 
apply for an over-ceiling increase. 

The regulation ended with the sentence, 
“The Board continues to have under study, 
among other subjects, the question of pen- 
sion and health and welfare plans.” At 
the time he approved Regulation 6, Economic 
Stabilizer Eric Johnston let this cat out of 
the bag: 


“Health, welfare and pension benefits in 
general do not constitute payments which 
in fact compensate for increases in the cost 
of living,” he said. “Nor do they add to 
the purchasing power of workers and thus 
to inflationary pressures. These benefits 
are a form of saving and to that degree 
are noninflationary. For these reasons, 
I request the Board to prepare regulations 
that, within approved limits, would exclude 
health, welfare and pension plans from the 
adjustments permissible under the ten per 
cent allowance.” 


Labor, however, had already left. 


Seven Comes Before Six 


GWR 7, although so numbered, had been 
unanimously adopted by WSB before the 
walkout over Regulation 6. It provided 
that employees of nonprofit enterprises, 
such as religious, charitable, scientific and 
educational organizations, should not be 
subject to the wage freeze insofar as the 
tax-exempt portion of the enterprise is 
concerned. 
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THIS ISSUE IN BRIEF 


An employer’s omission of duty in the 
administration of a group life insur- 
ance policy should be attributable to 
the insurer, according to the Louisi- 
ana Supreme Court. Samuel J. Gold- 
stein discusses various aspects of this 
rule, beginning at page 253. 


The protection of clients who hold 
leased property cannot await the chance 
of a decision like Goldman v. General 
Mills, Inc., says William Conant Brewer, 
Jr. His article on the liability of the 
tenant for negligence begins at page 
263. 
8 


One tortfeasor may enforce contribu- 
tion against another when the com- 
plainant is guilty of only “passive” 
negligence, according to a_ recent 
Tennessee case. A digest appears in 
the Automobile section of “What the 
Courts Are Doing.” 


“The law of accident insurance is 
bogged down to such an extent that a 
traveler in that branch of the law 
well-nigh despairs of ever being able 
to come up with a firm opinion,” says 
Howard A. Lawrence. Page 274. 


Foreign mutual life companies in IIli- 
nois which have been converted from 
fraternal societies must pay a privilege 
tax on all outstanding certificates. 
See the Opinion of the Illinois Attorney 
General at page 291, and “State De- 
partment Rulings” at page 287. 








The series of charges and countercharges 
which followed labor's departure have been 
thoroughly aired in the daily press. Labor’s 
minimum demand is for a_ reconstituted 
Board of eighteen members having author- 
ity to hear not only wage disputes but any 
other cases certified by the President as 
affecting the defense effort or any disputes 
submitted by both parties. Industry mem- 
bers have rejected this proposal, insisting 
that the Wage Stabilization Board should 
have authority only over monetary disputes. 
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Eight, Nine, Ten 


Johnston has taken time out from the 
civil war to issue three new General Wage 
Regulations during the last month. Num- 
ber 8 authorized cost-of-living pay increases 
made under contracts containing escalator 
clauses which were in effect prior to Janu- 
ary 25, the freeze date. These increases 
will be permitted even if the result is a 
boost of more than ten per cent, which was 
outlawed in GWR 6. 


A week after it was issued, the regulation 
was modified to recognize cost-of-living 
indexes other than that of the Bureau of 
Labor Statistics as the basis for escalator 
clauses. Any such index approved by the 
Administrator may be used. In addition, 
written wage and salary plans formally 
communicated to employees before the freeze 
date, though not embodied in union con- 
tracts, were granted the same leeway. Re- 
ports of increases must be submitted within 
twenty days after their effective date. 


GWR 9 deals with wage rates for new 
plants, which are defined as those which 
had not on January 25, 1951, commenced 
production of the materials or services for 
which they were established or converted. 
A new employment unit in an existing plant, 
as well as an additional plant established 
at the same location by an existing enter- 
prise, comes under the definition. 


The rates for a new plant are to be the 
same as the industry pays in the local labor 
market. If the industry has no representa- 
tion in the locality, wage rates of a com- 
parable industry are the norm. If the new 
plant cannot be fitted into either of these 
categories, rate schedules must follow the 
pattern of the same industry in the most 
nearly comparable labor market. 


New plants starting on or before April 15 
have until May 1 to file reports; after that 
date, they must file three weeks before hir- 
ing workers. A report is to be sent to the 
nearest Wage and Hour Division office, giv- 
ing the facts relied upon in deciding that the 
plant is “new,” the rates put into effect for 
each job classification, the guides followed 
in setting the rates and, if the plant is 
organized, approval of the rates by the 
union bargaining agent. Obviously this last 
requirement will not apply to plants starting 
after April 15. 


Tandem increases are permitted under 
GWR 10. These are raises given by an 
employer to one unit of employees after a 
raise has been granted to another—for in- 
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stance, to unorganized white collar workers 
after union factory employees get an in- 
crease—and raises given by an employer to 
match those given by other employers in 
the same industry and labor market. 


To grant such increases, the employer 
must prove that he has traditionally given 
them previously. They may be granted 
only in those instances where they would 
have been given for work performed prior 
to February 9 had wages not been frozen. 
While they may be retroactive, they cannot 
be put into effect without approval of the 
WSB’s Executive Director. 


North of the Border 


aves A YEAR AGO this department 
presented a few cases from our Canadian 
neighbors. It seems time to take another 
look at what’s going on in Canada that 
would be of interest to insurance men. 


Does illegal liquor traffic in a dwelling 
house constitute “occupancy” of the house 
for purposes of fire insurance? This was 
the question presented to the New Bruns- 
wick Appeal Division last November 14 in 
the case of Piercy.v. Anglo-Scottish Insur- 
ance Company, 17 CCH CANADIAN INSURANCE 
Law Reports 217. 


The trial judge found that the plaintiff's 
building, which was destroyed by fire, had 
been unoccupied for more than thirty con- 
secutive days, that there was illegal traffic 
in liquor at the dwelling while the policy 
was in force, but that such traffic did not 
effect a “change material to the risk” about 
which the insurer should have been notified. 
He dismissed the action with costs. 


Plaintiff appealed on the ground that the 
findings were contradictory: If there was 
illegal traffic in liquor at the house, the 
house could not have been vacant. 


But the judges of the Appeal Division 
agreed with the trial judge. One member 
of the reviewing court said that the illegal 
liquor traffic might have been carried on by 
occasional visits which would not constitute 
occupation: Occupation means “habitual and 
actual residence in the house and incidental 
care and supervision arising therefrom in 
protecting the property insured.” Another 
remarked that “An occupancy of premises 
for the purpose of selling liquor there would 
not necessarily be an occupancy of the 
premises as a private dwelling-house.” 
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Notice Is Not Mutual Assent 


Will a notice on the premises of a bailee 
that goods are left at the owner’s risk re- 
lieve the bailee from liability for its em- 
ployees’ negligence? This question recently 
arose with respect to a boat left for repair 
with the defendant bailee. A fire arose 
through the negligence of the bailee’s em- 
ployees, the boat was damaged, and the 
owner suffered a loss in selling the boat 
after makeshift repairs. The trial court held 
the bailee had, by means of the notice 
on its premises, contracted itself out of 
liability for its failure to observe the re- 
quired standard of care, and that the owner 
of the boat had acted on that view of the 
case in looking to his own insurer for in- 
demnification. The insurer, who was bring- 
ing the subrogation action in the owner’s 
name, won its appeal in the Ontario High 
Court of Justice. That court held that the 
notice could not relieve the defendant from 
liability for the negligence of its employees 
while repairing the boat left with it for 
that purpose. Further, the plaintiff's dam- 
ages were not the loss, he suffered on the 
sale of the boat, but rather what the cost of 
complete repairs would have been plus de- 
preciation for evident traces of fire damage. 
Caplan v. Honey Harbour Boat Works Lim- 
ited, 17 CCH CANADIAN INSURANCE LAW 
Reports 11,523 (1950). 


Race Horse Insurance 


In Ontario, a plaintiff brought an action 
to recover insurance monies: for a race 
horse which had been destroyed on account 
of sickness in her foot. The insurer was 
held not liable under the express terms of 
a policy exclusion. Fields v. Hartford Live- 
stock Insurance Company, 17 CCH CANADIAN 
INSURANCE LAW RePorts 223 (Ontario High 
Court of Justice, November 8, 1950). 


Cancellation of License 


When the license of an insurance com- 
pany is cancelled, are policies then in exist- 
ence terminated, or do they continue in 
force until they expire? This question pre- 
sented a problem in the construction and 
applicability of two different statutes: The 
Alberta Insurance Act and the Dominion 
Winding-Up Act. It was held that the can- 
cellation of the company’s license does not 
terminate the policies and that the company 
continues to be liable until the policies 
expire. Re Home Assurance Company of 


Report to the Reader 


Canada, 17 CCH CANADIAN INSURANCE LAW 
Reports 226 (Alberta Appellate Division, 
November 7, 1950). 


Admission Against Interest 


If a person injured in an automobile 
accident, who subsequently died, stated that 
he “was making no claim against him [the 
driver] or the insurance company for the ac- 
cident” and that “there was nothing the 
matter with Miller’s [the defendant’s] driv- 
ing,” is this evidence admissible in an action 
by two other people against Miller? 


Yes, says the high court of British Co- 
lumbia. The wording of the statement 
indicates that the deceased knew he could 
have made a claim. The statement was 
therefore against the pecuniary interest of 
the deceased, and as such was admissible 
even in a suit between strangers. Watt & 
Mazza v. Miller & Miller, 17 CCH CANADIAN 
INSURANCE LAW ReEPorTs 22,256 (1950). 


Automobile Cases 


Two recent Canadian automobile cases deal 
with problems that come up frequently 
in the courts of the United States. Coin- 
cidentally, each of the cases set forth rules 
which are at variance with some of the 
recent cases from the U. S. A. In one of 
them an Ontario court held that evidence as 
to the position of cars after a collision is 
unreliable as a guide in finding the cause of 
the collision. Bothwell & Bothwell v. Galla- 
way & George H. Rundel & Son Company 
Ltd., 17 CCH Canaptan INSURANCE LAW 
Reports 22,278 (1951). In the other case a 
superior court in the District of Montreal 
held that taking a car without the owner’s 
permission, even though not amounting to 
theft within the meaning of the Criminal 
Code, is theft within the meaning of the 
word as used in an insurance policy; hence 
it is not necessary.to allege formally that 
the car was stolen, or to use the word theft, 
but it is sufficient to set out the facts of 
the case in the pleadings. Wolman v. Ste- 
venson, 18 CCH CANADIAN INSURANCE LAW 
Reports 131 (1951). 


Premium Payable 
on Destroyed Property 


Unusual on the facts as well as the law 
is the case of McDonald Aviation Company, 
Ltd. v. Queen Charlotte Airlines Ltd., 18 CCH 
CANADIAN INSURANCE LAW Reports 135 
(British Columbia Supreme Court, 1950). 
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The defendant leased an aircraft from the 
plaintiff for which he agreed to pay the 
stipulated rental, and the cost of the pre- 
mium to insure the aircraft for the term of 
the lease, in four equal monthly installments. 
The aircraft"was destroyed before the first 
installment came due, and plaintiff brought 
an action to recover the amount of the 
premium for the four-month contract. 


The contract between the parties provided 
as follows: 

“Clause 3. The lessee will pay to the 
lessor the rental hereinbefore provided in 
four equal monthly payments, together with 
insurance monies due under paragraph 6 
hereof on the 15th day of each month for 
the preceding monthly period ending on the 
10th day of each and every month.” 

“Clause 6. The lessee covenants and 
agrees to pay the pro rata cost of insurance 
throughout the term thereof, which insur- 
ance shall be carried by the lessee with the 
loss, if any, made payable to the lessor.” 


When the contract was signed, there was 
still some uncertainty as to how the insur- 
ance coverage should be arranged. The 
plaintiff-lessor wrote the defendant and 
suggested continuing the existing insurance, 
the $1,724.25 premium to be paid in four 
installments, thus keeping the insurance con- 
tinuously in force and saving the defendant 
money at the same time. To this letter 
defendant made no reply. 


The defendant argued in court that, since 
the plane was destroyed before the due date 
of the first premium installment, there could 
be no liability for payment of any part of the 
insurance premium. 

With this contention the court disagreed. 
The failure of the defendant to answer the 
plaintiff's letter amounted to a tacit consent 
to the matters contained therein. The terms 
of that letter are not inconsistent with the 
terms of the earlier written contract, the 
court said. Moreover, “Owing to the very 
nature of the insurance contract, there can 
be no implied term that upon the destruction 
of the subject matter the insured would be 
released from the liability of the payment 
of that which he agreed to pay.” 


Quebec Ruling 


According to a recent Notice of the 
Comptroller of Provincial Revenue, an in- 
surer with a place of business in Quebec 
may, without waiting for the payment of 
Quebec succession duties, pay up to $1,500 
insurance to a ‘spouse, son, daughter, father, 
mother, son-in-law, daughter-in-law, step- 
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son or stepdaughter of a deceased domi- 
ciled in Quebec. The insurance may be paid 
upon receipt by the insurer of proof that 
the party or parties to whom the insurance 
is payable is one of the persons listed 
above, whether or not such beneficiary is 
specifically mentioned by name in the policy, 
provided he is entitled to the insurance 
under the laws of Quebec. 


New Legislation 


Pending legislation in the Canadian par- 
liament would limit further the proportion 
of life insurance company profits on which 
the companies may distribute dividends. 
Under the present Canadian and British 
Insurance Companies Act, companies may 
devote only ten per cent of their insurance 
business profits to dividends to sharehold- 
ers. In practice, however, the larger com- 
panies themselves have been limiting? this 
to five per cent, 2% per cent, or less. The 
new legislation would maintain this policy. 
In comnienting on the proposed legislation, 
Finance Minister Abbott said: “As a com- 
pany grows, the ratio of its capital stock 
to its total assets rapidly decreases, and 
the proportion of the profits arising from 
participating business necessary to pay a 
reasonable dividend to shareholders like- 
wise decreases. To protect the policy- 
holders against [a shift in stock 
ownership and a change in dividend policy] 
the government feels that it is advisable to 
recommend to parliament that the law be 
amended so that it will reflect current policy 
and remove any possible apprehension in 


regard to the broad lines of future policy.” 


Underwriting Profits 


Fire, automobile and casualty insurance 
companies operating in Canada made an 
average underwriting profit of 2.5 per cent 
in 1948, the last fully reported year, W. F. 
Spry, vice president, All Canada Insurance 
Federation, which represents about 230 
competing companies, told Toronto insur- 
ance men recently. The average for the 
three years beginning in 1946 was slightly 
less than one per cent, .915 to be exact, 
he said. Mr. Spry spoke at a joint meeting 
of the Toronto Insurance Agents’ Asso- 
ciation and Toronto Insurance Conference. 


Stating that these were facts that agents 
should tell their clients, Mr. Spry pointed out 
that on earned premiums of almost $180 
million for the year, the underwriting profit 
for all companies was only $6,637,000 before 
taxes. Taxes were more than $2 million. 
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Unemployment Insurance 


After extensive hearings by the House 
Subcommittee on Unemployment Insurance, 
Representative Forand, chairman of the sub- 
committee, introduced a series of bills de- 
signed to broaden the coverage of the 
present state-federal system of unemploy- 
ment insurance and to provide safeguards 
for the payment of benefits to lawfully en- 
titled persons. The bills would extend cov- 
erage to more than six million people in 
addition to those now covered. H. R. 3391 
provides for the inclusion of employees of 
small firms; at present only a business em- 
ploying eight or more persons is covered. 
H. R. 3392 would extend coverage to bor- 
derline agricultural workers, individuals em- 
ployed outside the United States by American 
employers or on American aircraft, and in- 
surance salesmen, and would broaden the 
meaning of the term “employee.” Coverage 
of federal civilian employees would be pro- 
vided by H. R. 3394. The other bills intro- 
duced by Representative Forand provide for 
the payment of benefits to workers employed 
in more than one state; increase the upper 
limit of earnings subject to the Federal 
Unemployment Tax Act from $3,000 to 
$3,600, and include tips in the definition of 
wages; and repeal the Knowland Amend- 
ment of the Social Security Act. 

The state legislatures have been busy 
revising their unemployment compensation 
laws in a similar manner, providing espe- 
cially for increased benefits and extended 
coverage. To date, the following states have 
made amendments, some of considerable 
extent: California, Nebraska, North Da- 


kota, Oregon, South Dakota, Montana, 
Georgia, Utah, Vermont, New Mexico, 
Minnesota, Indiana, Arizona, Colorado, 


Tennessee, Washington, New York, North 
Carolina, West Virginia, Idaho, New Hamp- 
shire and Nevada. 


What the Legislators Are Doing 
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National Service Life Insurance 


The Conference Committee on the bill to 
provide gratuitous insurance for GI’s has 
not yet come to an agreement on a com- 
promise bill, but there has been some 
activity in Congress on other phases of Na- 
tional Service Life Insurance. H. R. 321, 
providing for the use of dividends to pay 
premiums on NSLI, passed the House March 
19, and was sent to the Senate Committee 
on Finance. Bills to provide gratuitous in- 
demnity for dependents of deceased mem- 
bers of the National Guard whose death 
resulted from injury incurred while engaged 
in training have been introduced in the 
House and Senate (H. R. 3093, S. 1171). 
The House Committee on Veterans’ Affairs 
has before it a bill creating a Veterans’ In- 
surance Corporation in the Veterans Ad- 
ministration to exercise all of the functions 
with respect to government life insurance 
and NSLI (H. R. 3317). H. R. 3108, intro- 
duced recently, would waive payment of 
certain premiums on government life (con- 
verted) insurance granted to World War I 
veterans who have service-connected dis- 
abilities. Beneficiaries of NSLI maturing 
prior to August 1, 1946, would be allowed 
to elect to receive the proceeds of such in- 
surance in a lump sum, under the provisions 
of H. R. 3351. GI’s wouid also benefit from 
a bill providing the wartime rate of dis- 
ability and death compensation for veterans 
who have served honorably during time of 
war and incurred disability or death during 
peacetime service (H. R. 3119). 


Other Activity in Congress 


The House Committee on Interstate and 
Foreign Commerce held hearings on H. R. 
2460 (companion bill to S. 435), providing 
for war risk insurance for aircraft. There 
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was some opposition to employing only com- 
panies, or groups of companies, authorized 
to do business in the United States as un- 
derwriting agents. The bill has not yet been 
reported out of committee. 


The subcommittee on health of the Senate 
Committee on Labor and Public Welfare 
submitted to the Senate on March 30 its 
report on the status, methods of operation, 
types, potentialities and problems of health 
insurance plans, and the activities of state 
and local governments in the field of health 
service. The report was written pursuant 
to S. Res. 273 of the Eighty-first Congress, 
as modified by S. Res. 39 of the Eighty- 
second. 


Weather control was the subject of a 
joint hearing of subcommittees of the Senate 
Committees on Interior and Insular Affairs, 
Agriculture and Forestry, and Interstate 
and Foreign Commerce. These subcommit- 
tees met to discuss S. 5, S. 222 and S. 798, 
bills regulating artificial precipitation, etc. 
(see page 87 of the February issue). 


Other new bills in Congress include: 


H. R. 3021—to amend the Social Security 
Act to provide disability insurance benefits 
for totally disabled persons. 


S. 934—to amend the War Claims Act of 
1948 to allow claims to be filed as late as 
October 31, 1951. (S. J. Res. 40, extending 
the filing time to March 31, 1952, was later 
signed by the President.) 


S. 1099—to repeal provisions of the Social 
Security Act requiring state plans for old- 
age assistance and aid to dependent children, 
to the blind and to the totally disabled; and 
restricting the use or disclosure of infor- 
mation concerning applicants and recipients 
to purposes directly connected with the ad- 
ministration of such plans. 


Investments for Insurers 


Under a New York law approved March 
31, domestic insurance companies in that 
state will be allowed to invest in common 
stocks of certain companies, in an amount 
not in excess of two per cent of the total 
stock issued by such company or one tenth 
of one per cent of the admitted assets of the 
insurance company, whichever is less. Such 
investments shall also be limited to three per 
cent of the total admitted assets of the in- 
surance company so investing, or one third 
of its surplus, whichever is less. In order 
for its stock to be eligible for investment 
by insurers under this law, a company must 
have been paying dividends for ten years 
on the average of four per cent per annum, 
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and its obligations and preferred stock must 
alsé be eligible as investments for insurers. 


New York insurance companies will also 
be permitted to invest in leasehold estates 
in improved unencumbered real property 
having an unexpired term of not less than 
twenty-one years. The new law altered pro- 
visions relating to investments in other corpo- 
rate obligations, preferred stocks, mortgage 
loans and stock of housing companies and 
corporations acquiring income-producing prop- 
erty (Chapter 400, Laws 1951, approved 
March 31, 1951). : 


The Massachusetts law permitting invest- 
ment in leasehold estates has been amended 
to delete the provision that such leaseholds 
have to be for a period of ninety-nine years 
or more. Leaseholds may now be of any 
duration, provided they have an unexpired 
term of fifty years (Chapter 129, Laws 1951, 
approved March 12, 1951). 


Another new provision of Massachusetts 
law allows domestic insurers to invest in 
shares of federal savings and loan associa- 
tions having a usual place of business within 
the commonwealth (Chapter 154, Laws 1951, 
approved March 15, 1951). 


The maximum amount which can be in- 
vested in any one savings and loan associa- 
tion by a Kansas insurer has been raised 
from $5,000 to $10,000 (S. B. 35, approved 
March 7, 1951). 


Georgia has changed from $5,000 to $10,000 
the maximum amount which insurers may 
invest in state-chartered building and loan 
associations and federal savings and loan 
associations insured by the federal Savings 
and Loan Insurance Corporation. The en- 
actment also stipulates that in the future the 
maximum amount will depend upon provi- 
sions of federal law and regulations (Act 
No. 477, Acts 1951, approved February 21, 
1951). 


The Georgia law prohibiting insurance 
companies organized and operating under 
the laws of that state from acquiring or 
holding more than ten per cent of the se- 
curities of any single corporation has been 
amended to exempt from the law securities 
of any insurance company incorporated in 
that state (Act No. 208, Acts 1951, approved 
February 19, 1951). 


Several other states have new real estate 
provisions: New Mexico insurers may now 
acquire real estate as an investment for the 
production of income, and they may improve 
and lease such property, provided that real 
estate so held does not constitute more than 
ten per cent of the admitted assets of any 
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company (Chapter 65, Laws 1951, approved 
March 6, 1951). Oklahoma insurers may 
also acquire real property and improvements 
thereon as investments, and may make im- 
provements for commercial and industrial 
purposes. Such property must be located 
within incorporated municipalities, and no 
improvements for residential or agricultural 
purposes may be made. At least $100,000 
must be invested in each site, but the total 
amount invested may not exceed the invest- 
ing company’s capital and/or surplus, or 
five per cent of its admitted assets, which- 
ever is less, and the amount invested in any 
one site may not exceed two per cent of 
the admitted assets (H. B. 150, approved 
March 29, 1951). North Carolina has changed 
from four to six per cent the amount of its 
assets which may be invested in lease-back 
real estate transactions (S. B. 155, ratified 
March 20, 1951). Domestic insurers in Ne- 
braska, other than life insurers, may now 
make limited investments in real or personal 
property not otherwise qualified for invest- 
ment, but under no circumstances may more 
than five per cent of the admitted assets of 
any company be so invested (L. B. 352, 
approved March 17, 1951). 


The Idaho legislature has extensively 
amended its investment provisions, enacting 
an Insurers Investment Act to replace Sec- 
tion 41-606 of the Idaho Code, pertaining to 
investments. The act is extensive in its regu- 
lation of investments, providing detailed 
stipulations as to the scope of eligible in- 
vestments and date of determination, gen- 
eral qualifications for purchase or acquisition 
of investments, and amount limitations. It 
provides for investment of funds in public 
obligations, irrigation district bonds, corpo- 
rate obligations, preferred or guaranteed 
stocks or shares, common stocks, equipment 
trust obligations and mortgage loans and 
contracts; and prescribes the requirements 
for eligibility of each and the limitations 
imposed. The act also makes special men- 
tion of prohibited investments (S. B. 106, 
approved March 14, 1951). 


Financial Responsibility Laws 


Thus far in 1951, nine states have either 
amended their motor vehicle safety respon- 
sibility laws or have replaced their former 
Statutes with entirely new enactments. In 
1949, by Act No. 461, Arkansas required 
the Commissioner of Revenues to suspend 
the operator’s, chauffeur’s or owner’s licenge 
of any person who for thirty days failed to 
satisfy a judgment for personal injuries 
or property damages exceeding $100, until 


What the Legislators Are Doing 


the judgment was satisfied or until the 
person should furnish to the Commissioner 
proof of financial responsibility in the form 
of an insurance policy. By Act No. 160, ap- 
proved last February 27, the 1949 law is 
repealed. The new law becomes operative 
only upon a conviction of negligent homi- 
cide or manslaughter arising out of the 
operation of a motor vehicle. Proof of 
financial responsibility may be made by 
filing evidence of a liability insurance policy, 
a surety bond payable to the state, or a 
deposit of money or securities with the state 
treasurer. 


The Georgia law which became effective 
in 1945 (Governor’s Act No. 332, Laws 
1945) applied only to the driver of a motor 
vehicle and became operative only upon 
proof that a final judgment against the 
driver was unsatisfied. Georgia Act No. 
386, which was approved last February 22, 
applies to owners and drivers when the 
Director of Public Safety has received a 
report of an accident resulting in bodily 
injury or death, or property damage exceed- 
ing $50. “U-Drive-It” owners are prohib- 
ited from renting motor vehicles unless the 
lessee first furnishes evidence of spot in- 
surance, and authorized liability insurers are 
required to furnish such spot insurance. 


The Indiana law appearing at Chapter 
159, Laws 1947, was extensively amended by 
Chapter 274, Laws 1949. As amended, it 
represented the broadest type of safety re- 
sponsibility legislation in requiring proof 
of ability to pay any outstanding judgment 
resulting from a driver’s or owner’s auto- 
mobile accident, irrespective of blame. 
H. B. 343, approved February 27, 1951, is 
substantially a recodification of the 1947 
law with the 1949 amendments. 


The currently effective Montana law be- 
comes operative only upon the rendition of 
a judgment against the driver or owner. 
H. B. 222, which was approved March 5, 
1951, and which will take effect next Oc- 
tober 1, will apply upon failure of proof of 
financial responsibility within twenty days 
after the Highway Patrol Supervisor has 
received the accident report. 


New Mexico S. B. 123, approved March 
16, 1951, amends various sections of the 
1947 law, but the most important provisions 
apparently remain the same. The same 
is true of Tennessee H. B. 251, approved 
March 16, 1951. 


The change effectuated by Utah S. B. 
136, approved last March 15 and becoming 
effective next September 1, is similar to the 
change in the Montana law, described above. 


249 


Vermont H. B. 105, approved March 9, 
extends the provisions of the existing law 
to nonresidents. A number of the other 
enactments above cited have similar pro- 
visions, 

The approval of West Virginia S. B. 112, 
to become effective July 1, 1951, represents 
a transition from the so-called “old-type” 
safety responsibility law, requiring evidence 
of financial responsibility only after there is 
a judgment outstanding, to the broad new 
“security-type” law, described above for 
Indiana. 


Other State Legislation 


Agents’ Licenses . . . The Tennessee 
legislature has enacted two laws relating 
to the issuing of licenses, one pertaining 
to agents of life, health and accident in- 
surance companies, and the other to agents 
of fire, casualty and surety companies, 
including mutuals and interinsurance ex- 
changes. Under the new laws an ap- 
plicant meeting minimum requirements 
for a license must take an examination to 
determine his competence to act as an 
agent and his familiarity with the per- 
tinent provisions of the laws of the state, 
and must pass the exam to the satisfaction 
of the Insurance Commissioner. The Com- 
missioner is authorized to make all regu- 
lations concerning the scope, type and 
conduct of exams, The act categorizes 
the different types of insurances into various 
classes, and the exams will be given to an 
applicant in only those subjects which per- 
tain to the classification he wishes to write. 
Agents of foreign insurers are also sub- 
ject to the acts (Chapter 83, Laws 1951, 
approved March 5, 1951; Chapter 84, Laws 
1951, approved March 3, 1951). 

Aircraft Owners’ Liability . . . Indiana 
has enacted an Aircraft Financial Responsi- 
bility Act requiring of an owner or oper- 
ator of an aircraft which has been in an 
accident resulting in bodily injury or prop- 
erty damage, security sufficient to indemnify 
for the injury or damage, and proof of finan- 
cial responsibility, for one year following 
the accident, in the amount of $10,000 for 
bodily injury or death to one person, $20,000 
for two persons and $20,000 for property 
damage, The act also provides for service 
of process on nonresident aircraft owners 
and operators (Chapter 267, Laws 1951, ap- 
proved March 6, 1951). . . . However, Indi- 
ana aircraft owners and operators will not 
be liable for injury to or death of a non- 
paying guest being transported in the air- 
craft, unless such injury or death results 
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from the wanton or wilful misconduct of the 
owner or operator (H. B. 208, approved 
March 5, 1951). 

Benevolent Society Levies . . . North 
Dakota benevolent societies may levy ex- 
pense fund assessments in amounts not ex- 
ceeding $2 a year, under an amendment to 
the code (H. B. 702, approved March 6, 1951), 


Building and Loan Insurance . . . South 
Dakota building and loan associations may 
obtain insurance of their mortgages with the 
Veterans Administration as provided by the 
Servicemen’s Readjustment Act of 1944, as 
amended; and these mortgages and _ those 
insured under the National Housing Act 
may be held in such amount in relation to 
the appraised value of the property as is 
lawful under the two above-mentioned acts, 
regardless of the location of the property. 
Building and loan associations whose ac- 
counts are insured by the Federal Savings 
and Loan Insurance Corporation will be 
considered to have met the reserve require- 
ments of state law by fulfilling those of 
that corporation, providing such reserves 
equal or exceed the amount required by 
state law, or the amount of semiannual trans- 
fers to the reserve account required by the 
FSLIC equals the amount required by state 
law to be transferred to the contingent 
fund (S. B. 224, approved March 2, 1951). 

Capital and Surplus Requirements . 
New capital and surplus requirements for 
life, fire, casualty and multiple line insurers 
have been set up in Colorado (H. B. 45, 
approved February 27, 1951). 

Computation of Single Life Interests .. . 
The Arkansas legislature has enacted a law 
providing a simple and accurate method for 
computing the present value of both vested 
life and remainder interests in’ property, 
through the use of actuarial tables. The new 
act consists of an actuarial table and an 
example showing how to use it. The law 
is not meant to provide when a court shall 
order a life interest commuted, or to change 
the existing jurisdiction of the courts under 
which a decree requiring commutation may 
issue, but merely provides the table for the 
use of the courts in such proceedings (Act No. 
122, Acts 1951, approved February 20, 1951). 

Credit Insurers . . . Montana credit in- 
surers have been brought within the scope 
of the act regulating insurance rates and pre- 
miums (H. B. 165, approved March 5, 1951). 

Examination and Liquidation Regulations 
. *. The Insurance Code of Idaho has been 
amended to add definitions of “insurer” and 
“person,” to make special provision for the 
computation of premium reserves, and to 
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provide in place of old sections regarding 
liquidation, examination and dissolution, etc., 
a standard section providing that all insur- 
ers organized under the code provisions 
shall be subject to examination by the Com- 
and to the general provisions 
governing hearings, appeals, mergers, re- 
habilitation and liquidation (Chapter 67, 
Laws 1951, approved March 1, 1951). 
Filing of Rates... Under two new Colo- 
rado laws, fire, marine and inland marine 
insurers and casualty insurers do not have 
to accompany rate filings with the informa- 
tion upon which the filing is based; how- 
ever, if the Commissioner cannot determine 
whether the rate meets the requirements of 
law, he can then require the insurer to sub- 
mit such information, The new laws list the 
sort of information which can be submitted 
in support of rates. 


missioner 


Filings will become 
effective after they have been on file twenty 
days, or twenty days from the time that the 
supporting information is submitted. The 
waiting period may be extended twenty days 
by the Commissioner if written notice is 
given the insurer. Special filings with re- 
spect to guaranty or surety bonds required 
by law or order will become effective when 
fled and remain effective unless the Com- 
missioner declares otherwise. Regulations 
concerning the disapproval of filings also 
appear in the new act (H. B. 43, H. B. 44, 
approved February 27, 1951). 

Hail Insurance ... The provision of 
North Dakota law providing that all notices 
of crop losses due to hail must be sent to 
the Commissioner of Insurance before Sep- 
tember 25 has been deleted; and the dates 
after which no indemnity shall be allowed 


have been changed for some crops to pro- 
vide coverage for a longer period of time 


(H. B. 658, approved March 5, 
86, approved March 7, 1951). 


Health and Accident Insurance .. . 
Massachusetts law providing that domestic 
msurers may issue health and accident in- 
surance has been amended to provide that 
a policy may be issued an individual in re- 
spect to medical, surgical and hospital ex- 
penses of his family, whether or not benefits 
to the individual are provided for in the 
policy (Chapter 73, Laws 1951, approved 
February 26, 1951). 

Insurance Adjusters ... The North Caro- 
lina insurance code has been amended to 
include “independent adjusters” within the 
general classification of “insurance adjust- 
ers,” and to raise the license fees for non- 
resident brokers and insurance adjusters 


(S. B. 154, approved March 1, 1951). 
What the Legislators Are Doing 
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Insurance of Public Buildings . . . Public 
buildings in Santa Fe County, New Mexico, 
may be insured with companies outside the 
county, under a new law. The provision that 
such buildings must be insured by a com- 
pany within the county of their location has 
not been changed for other*New Mexico 
counties (Chapter 59, Laws 1951, approved 
March 6, 1951). 

Insurers’ Licenses . . . The license years 
for insurance companies and fraternal bene- 
fit societies in Georgia have been changed 
to run from July 1 to June 30, instead of 
from January 1 or sixty days thereafter, and 
to require all licenses which expired March 
1, 1951, to remain in force until June 30, 
1951. Annual license fees of fraternal benefit 
societies have been raised from $40 to $300 
(Act No. 428, Acts 1951, approved February 
21, 1951). 

Liability Insurance . . . The Arkansas 
legislature has amended the law relating 
to the purchase of liability insurance for 
employees of the state highway department, 
in order to provide for publication of no- 
tices for bids for such insurance. It is 
hoped that through this system more ade- 
quate and economical coverage may be 
obtained (Act. No. 169, Acts 1951, approved 
February 27, 1951). 


Motor Vehicle Insurance . . . The mini- 
mum amount of insurance required in Maine 
for motor vehicles carrying passengers for 
hire has been raised from $5,000 to $10,000 
for injury or death to one person, $10,000 
to $20,000 for injury or death to two per- 
sons, and $1,000 to $5,000 for property dam- 
age (H. B. 160, approved March 5, 1951). 


Multiple Line Insurance . . . The Idaho 
Code has been amended to regroup insur- 
ance classes permitted domestic insurers to 
accord with established practice in the busi- 
ness, and to provide for the multiple writing 
of all classes except life and title (Chapter 
88, Laws 1951, approved March 6, 1951). 
... Additional multiple line insurance writ- 
ing has also been authorized domestic in- 
surers in Vermont (S. B. 10, approved 
February 28, 1951). 


Municipal Liability .. . No suit may be 
brought against the City of Goldsboro, 
North Carolina, for injuries to person or 
property, unless written notice of the injury 
is given the Board of Aldermen within ninety 
days (S. B. 226, ratified March 2, 1951). 


Mutual Insurers ... The Arkansas law 
regulating farmers mutual insurance com- 
panies has been rewritten; it provides or- 
ganizational and filing requirements, licensing 
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procedure and regulations concerning exam- 
ination (Act No. 198, Acts 1951, approved 
February 28, 1951). Under amend- 
ments to the New Mexico Statutes, mutual 
fire, hail and tornado insurers, in order to 
be incorporated, must make a deposit with 
the state treasurer of $10,000 in authorized 
securities, or file a surety bond in that 
amount. All officers and employees must 
in the future give bonds to the company 
for the faithful performance of their duties. 
The law also makes further provision re- 
garding reserve funds, to the effect that if a 
company has not paid all of its claims in 
full from its available assets it shall not be 
licensed unless it has agreed in writing that 
for a period of five years it will deposit in 
the reserve fund eighty per cent of the cash 
received from premiums, instead of the 
sixty-five ordinarily required. The act pro- 
vides further that the Insurance Depart- 
nient shall not make any charge for services 
in connection with the examination of any 
insurance company covered by this law (Chap- 
ter 97, Laws 1951, approved March 2, 1951). 


Procuring Insurance from Unauthorized 
Insurers . . . An act has been passed in 
South Dakota permitting the procurement, 
from unauthorized insurers, of insurance, 
indemnity contracts and bonds not other- 
wise procurable from insurers doing busi- 
ness in South Dakota. These must be 
acquired through a duly licensed agent of that 
state (S. B. 272, approved March 2, 1951). 


Reinsurance ... A new Colorado act con- 
solidates the reinsurance sections of the 
insurance law; it provides that insurance 
companies may take credit for reserves on 
risks ceded to a reinsurer except in certain 
cases enumerated therein (H. B. 37, approved 
February 27, 1951). 


Reserve Funds... Regulations for North 
Dakota mutual insurance companies’ reserve 
funds have been amended to delete the pro- 
vision that such funds shall not exceed twenty 
per cent of the net profits. The provision 
stating that when the fund amounts to two 
per cent of the sum insured by all the poli- 
cies in force, the whole of the net profits 
thereafter should be divided among the in- 
sureds in cash as provided by the bylaws 
of the company, has been amended to change 
the maximum amount from two to five per 
cent and to postpone distribution of such 
profits to the expiration date of the policies 
(S. B. 169, approved March 3, 1951). 


Restrictions on Life Insurers . .. Montana 
life insurers and their employees are for- 
bidden to own, operate or maintain an un- 
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dertaking business, or to contract with an 
undertaker for the funeral of a person in- 
sured by them; and undertakers and their 
employees may not be licensed as agents, 
salesmen, etc., for life insurance companies 
(H. B. 151, approved March 5, 1951). 


Safety Devices . . . The Massachusetts 
law providing regulations for safety devices 
has been amended to provide further that 
safety devices shall not be disconnected or 
removed from machinery having movable 
parts except when such machinery has been 
shut down for repairs (Chapter 38, Laws 
1951, approved February 9, 1951). 


Safety Laws for Boilers . .. The Indiana 
legislature has passed a resolution providing 
for interested parties to meet together to 
produce a compromise safety law for boilers 
and unfired pressure vessels. There has 
been some disagreement as to what the con- 
tent of such a law should be, and the legis- 
lature wishes to have regulations agreed 
upon so that they may be enacted at the 
next legislative session (S. Con. Res. 14, 
approved March 7, 1951). 


Service of Process . . . Montana has 
amended its service-of-process regulations 
for corporations, now providing for service 
upon the Secretary of State in the case of 
any corporation which is doing business in 
the state, even if it has not filed a copy of 
its charter in the office of the Secretary and 
has not qualified to do business there (H. B. 
261, approved February 28, 1951). 


Simultaneous Death ... A new Montana 
act providing for the disposition of property 
where there is no sufficient evidence that 
persons have died otherwise than simul- 
taneously stipulates that where the insured 
and the beneficiary in a policy of life or 
accident insurance have died thusly, the 
proceeds of the policy shall be distributed 
as if the insured had survived the benefi- 
ciary (H. B. 21, approved February 12, 1951). 


Taxing of Pensions . . . Under new pro- 
visions relating to the taxation of common 
trust funds, Utah trusts created as part ol 
a pension or profit-sharing plan have been 
declared nontaxable under the individual 
income tax act, but a distribution shall be 
taxable in the year distributed to the extent 
that it exceeds the amount contributed by 
the distributee (H. B. 53, approved March 
1, 1951). 

Wrongful Death . . . The maximum 
amount of recovery permitted under the 
South Dakota death statute has been in- 
creased from $10,000 to $20,000 (S. B. 218, 
law without approval, February 24, 1951). 


IL J— April, 1951 


Since 


grou 
the | 
speci 
intet 


7 H 
tic 
liabili 
under 
there 
ploye’ 
bent 1 
condu 
contit 
cover 
empl 
nonfe 
itself 

of the 


The 
howev 
the e1 
any b 
gence 
suran 


In 
empl 
purp¢ 
unnec 
respot 
lictior 
Penn 
court 
tion ¢ 
empl 


Grou 





APRIL 1951, NUMBER 339 


The Employer’s Obligations 
Under Group Life Contracts 


By SAMUEL J. GOLDSTEIN, Pittsburgh Attorney 


Since the employee is bound by the 
group contract, the courts have held 
the employer is also bound, but 
specific contract clauses have been 
interpreted with wide divergences 


oo has been considerable theoriza- 
tion and discussion concerning the duties, 
liabilities and obligations of the employer 
under group life insurance contracts where 
there has been a failure on the part of the em- 
ployer to perform some or any of the incum- 
bent responsibilities. But, until recently, the 
conduct of the employer with respect to the 
continuation or termination of individual 
coverage has apparently seemed to bind the 
employee, and the employer’s negligence, 
nonfeasance or intention has always reflected 
itself as inuring to the benefit or detriment 
of the employee. 


The appellate courts of Pennsylvania have, 
however, in several instances, indicated that 
the employer could be held responsible for 
any breach of contractual liability or negli- 
gence affecting an individual employee’s in- 
surance coverage. 

In jurisdictions which have held that the 
employer is the agent of the insurer for all 
purposes, an action against the employer is 
unnecessary since the insurer can be held 
responsible in the first instance for any dere- 
liction of duty on the part of its agent. In 
Pennsylvania, however, where the appellate 
courts have never directly ruled on the ques- 
tion of agency as between the employer, the 
employee and the insurer, it is suggested 


Group Life Contracts 


that recovery can be had against the em- 
ployer for breach of contractual duty or, 
perhaps, on the basis of the employer’s 
negligence. In Bahas v. Equitable Life Assur- 
ance Society, 128 Pa. Super. 167, the insured 
was a member of an association of employees 
which had purchased a group contract from 
the insurer; the employer had nothing what- 
soever to do with the operation thereof. 
The employee attempted to prove that the 
association was the agent of the insurer, but 
this position was anomalous inasmuch as 
the employee was himself a member of the 
association. In the Bahas case, notice of dis- 
ability had been furnished to the association, 
which had been derelict in its duty to notify 
the insurer. This clearly was not actionable 
by the employee as against the association, 
and certainly not actionable against the in- 
surer who was not the principal. In Ozanich 
v. Metropolitan Life Insurance Company (cited 
at footnote 2), the employee worked until 
December 14, 1932, and died on January 4, 
1933. There was no evidence that his em- 
ployment had been terminated previously, 
and when he died the company owed him 
$7.84 in wages after deducting $.75 for group 
insurance for the month of December. The 
superior court held that the premium had 
been paid for December and his beneficiary 
would be entitled to recover if his death 
occurred within thirty-one days. “In any 
event,” the court continued, “it came within 
the 3l-day grace period allowed for its pay- 
ment and could be collected from the em- 
ployer if it has not already been done. The 
employer had in its hands more than sufficient 
of Ozanich’s money to pay for the insurance.” 
(Italics supplied.) 
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Peyton Case 


Here was the first hint that, where the 
employer failed to make the necessary de- 
ductions, it could be held liable under its 
contract with the employee to deduct the 
insurance contributions from wages earned. 
In Peyton v. Equitable Life Assurance Society 
of the United States, 11 CCH Lire Cases 964, 
159 Pa. Super. 318, Peyton became insured on 
July 9, 1943, and worked until August 13, 
1943, when he failed to return as a result of 
illness which was later diagnosed as tuber- 
culosis and which disabled him until his 
death on January 29, 1944. As of August 13, 
1943, he had $11.69 in unclaimed wages with 
the employer. He remained an employee 
until October 12, 1943, when his services 
were terminated allegedly without notice to 
him. His insurance contribution for Septem- 
ber was paid out of earnings in August and 
the employer marked his insurance termi- 
nated as of September 30, 1943. The policy 
contained an “Extended Death Benefit Clause” 
which provided that if the employee died 
within a period after the termination of his 
insurance not longer than the time he had 
been insured under the group contract, and 
in any event not longer than one year there- 
after, his beneficiary could collect the pro- 
ceeds providing the employee was totally 
disabled during the interim. If Peyton’s 
contribution had been paid for the month 
of October, his beneficiary would have been 
entitled to recover. In any event, the superior 
court held that the coverage automatically 
ended on September 30, 1943, and that the 
employee was not entitled to a thirty-one- 
day grace period, such as is now provided 
by statute in Pennsylvania. As a matter of 
fact, the Ozsanich case had held that the em- 
ployee is entitled to the grace period, but appar- 
ently this doctrine was subsequently repudiated 
by the Pennsylvania Appellate Court. 


Following her failure to recover against 
the insurer, the beneficiary brought suit 
against the employer on the theory that the 
employer had breached its contractual duty 
to the employee. The employee had signed 
a card* at the time he became insured au- 
thorizing the employer to make all necessary 
premium contributions from his earned wages ; 
the theory of the suit against the employer 
was that there had been a breach of duty 
in failing to make the required deduction. 





1“T hereby apply for the insurance under the 
Contributory Group Life Insurance Plan issued 
to my employer, and authorize the deduction 
by my employer from my earnings of amounts 
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At the trial of this case, the court below 
entered a compulsory nonsuit but granted 
a new trial, holding that: 


“Plaintiff thereupon filed the instant ac- 
tion against Peyton’s employer alleging that 
on August 13, 1943, at the time of cessation 
of active employment, the insured had in 
the hands of the defendant corporation the 
sum of $11.69, unclaimed earnings, which 
plaintiff contends should have been applied 
to the payment of the insurance premium 
and that its failure to do so resulted in her 
inability to collect or recover the principal 
amount. At the conclusion of plaintiff's 
testimony the court granted defendant's 
motion for judgment of compulsory nonsuit. 
A motion to take off the nonsuit is before us. 


“The question involved is whether or not 
(a) plaintiff's decedent voluntarily ceased 
active employment with defendant, or (b) 
did he relinquish his employment because of 
total disability. lf the former is the case, his 
employment and insurance terminated coinci- 
dentally and automatically (Ctpa v. Metropoli- 
tan L. Ins. Co., 155 Superior 339, 345; Jones v. 
Metropolitan L. Ins. Co., 156 Superior 156, 
164), and defendant had no duty of maintain- 
ing continued protectio® under the group pol- 
icy, and consequently no right to apply the 
money in its hands to that purpose. /f the latter 
ts the case, then the right of decedent to con- 
tinued protection was vested and the moneys 
in defendant's hands should have been so ap- 
plied (Turley v. John Hancock Mutual L. Ins. 
Co., 315 Pa. 245, 249-250).” (Italics supplied.) 


A verdict was subsequently obtained on a 
retrial, the case, at this writing, being before 
the court en banc for decision following de- 
fendant’s motion for judgment. The writer 
anticipates that the verdict will not be dis- 
turbed and that the employer will eventually 
appeal to the Superior Court of Pennsylvania 
in an effort to reverse the lower court. The 
position of the employer in the appellate 
court will most likely rest on the theory 
that the employer was powerless to make a 
second deduction out of currently earned 
wages which still remained in the employ- 
er’s hands since the contract could mean 
only that the employer would be entitled to 
make one deduction out of each earning 
period, But this position is untenable since 
there is nothing in the written agreement or 
authorization between the employer and the 
employee which delimits the right of the 
employer to make as many deductions as are 
sufficient to cover my contributions toward the 


premium charges under the Group Insurance 
Plan."’ 


IL J— April, 1951 
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necessary, and which would be in effect, if 
upheld, a rewriting of the contract between 
the parties. 


Employer's Responsibility 

In the case of Neider v. Continental Assur- 
ance Company, decided by the Louisiana Su- 
preme Court on March 22, 1948 (13 CCH Lire 
Cases 42, 213 La. 621) the court held, in sus- 
taining a recovery against the insurer: 


“We feel that the employer owes to the 
employee the duty of good faith and due 
care in attending to the policy, and that the 
employer should make clear to the employee 
anything required of him to keep the policy 
in effect, and the time that the obligations 
are due. Jn its position as administrator of 
the policy, we feel also that the employer 
should be considered as the agent of the in- 
surer, and any omission of duty to the employee 
in its administration should be attributable to 
the insurer. For these reasons, we are of the 
opinion that the employer in this case did 
not discharge properly its duty to the em- 
ployee to inform him of the time that direct 
contributions would be required of him; that 
this omission of duty was attributable to 
the insurer; therefore, the plaintiff is entitled 
to recover from the insurer the amount of 
the policy.” (Italics supplied.) 


It would follow, on the basis of the above 
opinion, that a recovery would be sustained 
against the employer for its breach of duty 
toward the employee. The writer is of the 
opinion however that a suit against the em- 
ployer should not have been necessary in 
the Peyton case since Peyton’s insurance 
should have been automatically extended 
until October 31, 1943, by virtue of the 
thirty-one-day grace period, inasmuch as on 
September 30, 1943, he was still an em- 
ployee. His employment continued on the 
books of the employer at least until Octo- 
ber 12, 1943, when it was terminated with- 
out notice to him. Even this termination, it 
has been held, would be ineffective as against 
the disabled employee who had received no 
notice thereof. 


So far as the insurer is concerned, there 
is no liability upon the employee for the 





premium payment unless the employees be- 
come insured by forming an association. 
The employer is liable to the company for 
the payment of premiums and the insurer 
has no concern whether the employer col- 
lects from the employees or not.’ 


Other Holdings 


Voris v. Aetna Life Insurance Company (1 
CCH Lire Cases 607, 26 F. Supp. 722 (DC 
Okla., 1939)), held that where the employer 
failed to make a premium payment to the 
insurer, he was estopped from claiming a 
forfeiture where the employee relied upon 
all parties to continue his protection until 
otherwise notified. The court relied on Equita- 
ble Life Assurance Society v. Davis (177 Okla. 
196); here the employer failed to remit the 
premium due on May 10, 1932, and the insured 
died on July 10, 1932. The court held that: 


“Where any course of proceedings is fol- 
lowed in the payment of premiums, a diver- 
gence from a course of proceedings .. . will 
estop the insurer from defending a suit on 
the policy for non-payment of premiums.” 


Walker v. Pacific Mutual Life Insurance 
Company (cited at footnote 5) held that the 
authorization signed by the employee is binding 
on him and, conversely, must be binding on 
the employer, imposing an obligation on the 
employer to make the premium contribution 
out of earnings. 


It is a well-known fact that most group 
insurance plans are operated on a “self- 
accounting basis,” namely, the employer keeps 
all records of insured employees and makes 
payment to the insurer for the premiums 
due monthly. Certificates and changes of 
beneficiaries are issued by the employer on 
forms supplied by the insurer, claims are 
made to the employer, and the only apparent 
duty on the part of the insurer in the operation 
of this plan seems to be the issuance of 
drafts for properly approved claims based 
on information supplied mainly by the em- 
ployer. 


There appears to be satisfactory authority 
for the proposition that the authorization 
card signed by the employee is binding on 





* Ozanich v. Metropolitan Life Insurance Com- 
pany, 119 Pa. Super. 52; Jones v. Metropolitan 
Life Insurance Company, 10 CCH Life Cases 
316, 156 Pa. Super. 156; Turley v. John Hancock 
Mutual Life Insurance Company, 110 Pa. Super. 
578; Emerick v. Connecticut General Life Insur- 
ance Company, 179 Atl. 335 (Conn.); John 
Hancock Mutual Life Insurance Company v. 
Pappageorgu, 3 CCH Life Cases 114, 24 N. E. 
(2d) 428 (Ind.); Nick v. Travelers Insurance 


Group Life Contracts 





Company, 11 CCH Life Cases 38, 189 S. W. (2d) 
532 (Mo.); Grove v. Equitable Life Assurance 
Society, 2 CCH Life Cases 1176, 336 Pa. 519; 
Morales v. Equitable Life Assurance Society, 
10 CCH Life Cases 1025, 60 N. E. (2d) 747 
(Ind.); Cipa wv. Metropolitan Life Insurance 
Company, 10 CCH Life Cases 27, 352 Pa. 298. 

8 Equitable Life Assurance Society v. Larocco, 
68 F. (2d) 451; Duval v. Metropolitan Life In- 
surance Company, 136 Atl. 400 (N. H.). 
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both parties and occasionally rises as higb 
as an assignment.* 


The leading case of Emerick v. Connecticut 
General Life Insurance Company (cited at 
footnote 2) held that where the employer is 
required to notify an employee of the termi- 
nation of his employment in order to cancel 
coverage, the employer’s failure to give such 
notice continues the employee's insurance in 
force and continues the employer's liability for 
the premium. It would seem then, from the 
Emerick case, that the employer here, not 
having given Peyton notice of the termina- 
tion of his employment, would continue to 
be liable to the insurer for the premiums for 
Peyton’s coverage and Peyton would con- 
tinue to be an insured employee until notice 
of the termination of his employment was 
effectively communicated to him. 


In Stewart v. Continental Casualty Company, 
229 Ky. 234, 17 S. W. (2d) 745, the court held: 


“When it appears that an insured who, under 
an arrangement with the insurer, has exe- 
cuted an order on his employer authorizing 
and requesting the payment of instalments 
of premiums as they shall fall due, has left 
with the employer a sufficient sum for the 
payment of instalments, he is authorized to 
rely on the proper deductions, remittance 
being made.” 


The opinion of the court held further: 


“Also, in construing such policy most 
strongly against the insurer, as we must, 
when it appears that the insured has left 
with the paymaster a sufficient sum for the 
payment of the instalments he is authorized 
to rely on that official making the proper 
deductions and remittance, and we so held 
in Pritchett v. Continental Casualty Co., 117 
Ky. 923, 80 S. W. 181. To the same effect, see 
Fidelity & Co. v. Johnson, 72 Miss. 333, 30 
L. R. A. 206, 17 So. 2; National Ben. Assoc. 
v. Jackson, 114 Ill. 533, 2 N. E. 414; Johnson 
v Standard Life & Acci. Co. (Tex. Civ. App.) 
97 S. W. 831; Pacific Mut. L. Ins. Co. v. 
Walker, 67 Ark. 147, 53 S. W. 675. In the 
leading case of Lyon v. Traveler's Ins. Co., 55 
Mich, 141, 54 Am. Rep. 354, 20 N. W. 829, 
the rule being thus stated: ‘But the insured, 
in a case like this, when he has provided 
for the payment when due, and the premium 
made is in the possession of the defendant 


‘Lyons v. Travelers Insurance Company, 55 
Mich. 141 (1883); McClain v. Provident Life & 
Accident Insurance Company, 6 CCH Life Cases 
138, 16 S. E. (2d) 173 (Ga., 1941). 

5 Benefit Association of Railway Employees v. 
John Hancock Mutual Life Insurance Company, 
58 S. W. (2d) 578; Leverett v. Continental 
Casualty Company, 225 N. W. 515 (Mich.); 
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or under its control, payment will be deemed 
to have been made, until the insured is notified 
by the defendant to the contrary.’ Certainly 
notice would be necessary to negative the pre- 
sumption of payment in such a case, if indeed 
the presumption is not conclusive.” * 


Acker Case 


In Aetna Life Insurance Company v. Acker 
(cited at footnote 9), an employee of Swift 
and Company was insured under a policy issued 


by the defendant to an association of em- ° 


ployees. The employee’s insurance had been 
paid up to October 26, 1935, and he died 
on November 3, 1935. The insurer claimed 
that the deceased had been discharged from 
the association on October 31, 1935. It fur- 
ther appeared that Swift and Company had 
$13.66 unpaid wages in its possession. The 
court below gave binding instruction for the 
plaintiff. The policy provided that: 


“This insurance may, at the option of the 
association, be terminated whenever said 
member for any reason whatever ceases to 
be in the employ ... and shall be terminated 
upon withdrawal from ‘the’ . . . association 
or upon failure of the Member to make the 
required premium contribution.” 


The trial judge said: 


“ 


. . there is no question that upon his 
death the right of his beneficiary became 
vested, and that nothing done thereafter by 
the Association or the defendant without her 
knowledge and consent could change or im- 
pair them in any way. Ozanich v. Metropoli- 
tan, 119 Superior 52.” 


The circuit court held that at the time of 
the employee’s death the association ha‘ 
done nothing to expel the employee or to 
cancel the insurance. The policy further 
provided that “this insurance may at the 
option of the association be terminated . . 
upon failure of the Member to make tlic 
required premium contribution.” 


In affirming, the court held: 


“But at the time of Acker’s death, there 
is not shown that he was in default in any 
premium payment, and in point of fact at 
the time of his death he had earned wages 
of $13.66, which sum was in the possession 
of Swift & Co. and on which up to that 


Beets v. Inter-Ocean Casualty Company, 20 
S. W. (24) 1040 (Tenn.); MacDonald v. Metro- 
politan Life Insurance Company, 304 Pa. 213; 
Walker v. Pacific Mutual Life Insurance Com- 
pany, 17 S. W. (2d) 1088; Atlas Life Insurance 
Company v. Miles, 11 CCH Life Cases 103, 161 
Pac. (2d) 1022, Nick v. Travelers Insurance 
Company, cited at footnote 2. 


IL J—April, 1951 
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“So far, therefore, as this optional pro- 
vision is concerned, the existing insurance 
on the part of Aetna remained in force. 
Moreover, it would seem that the general 
purpose of this exemption clause was in- 
tended for the relief of Swift & Co., from 
becoming liable on its obligation to pay 
recurring premiums, So far as Aetna was 
concerned, the group insurance was in force. 
At the time of Acker’s death, neither he or 
the association had signified to Aetna any 
purpose to terminate the insurance, and, in 
view of these facts, the court committed no 
error in directing the jury to find for the 
plaintiff.” ° 


Conflicting Opinions 


The Peyton case apparently repudiates the 
language of the Pennsylvania Superior Court 
in Jones v. Metropolitan Life Insurance Com- 
pany (cited at footnote 2), where it was held 
that : 


“The term ‘termination of employment’ is 
used with apparently similar import in the 
two clauses entitled ‘Conversion Privilege’ 
and ‘Discontinuance of Insurance’. Its con- 
tent in the latter clause has not as yet been 
judicially determined: its scope in the for- 
mer proviso has been ascertained by this 
court. ‘.. . the clause in the policy and cer- 
tificate entitling the insured employee, on 
the termination of his employment to have 
issued to him by the insurance company, 
on application made within thirty-one days 
after such termination, without evidence of 
insurability, a policy of life insurance, ete. 

. contemplates that an employer termi- 
nating the employment of an employee, by 
discharge, shall do so in such a way that 
the employee has notice or knowledge that 
his employment is terminated.’ Ozanich v. 
Metropolitan Life Insurance Co., 119 Pa. 
Super. 52, 65, 180 A. 67, 576. See Poch v. 
Equitable Life Assur. Soc., 343 Pa. 119, 22 A. 
2d 590, 142 A. L. R. 1279. After all, provisos 


*Chayer v. Metropolitan Life Insurance Com- 
pany, 262 N. W. 430 (Mich., 1935), takes the 
view that if the insurer has in its possession 
funds sufficient to carry the insurance, the 
Premiums will then be considered paid. Vale, 
Insurance, 360 (3), is to the same effect: 

“Where the insurance company has in its 
hands funds absolutely due and payable to the 
insured before the date his premiums become 
due, the company should apply such fund if 
necessary to avoid forfeiture.”’ 

To the same effect are the following authori- 
ties: Inter-Ocean Casualty Company wv. Cope- 
land, 43 S. W. (2a) 65; Union Central Life In- 
surance Company v. Caldwell, 58 S. W. 355 


Group Life Contracts 


containing the privilege of converting within 
thirty-one days of the termination of em- 
ployment, group insurance into any other 
form customarily issued by the insurance 
company are required by statute as a part 
of the standard group life insurance policy, 
Act of April 25, 1929, P. L. 785, §1, 40 PS 
§ 532, in order to give some insurance pro- 
tection to old or sick employees who are 
discharged for their poor physical condition 
at a time when they make hazardous insur- 
ance risks. To assure the employee of receiv- 
ing the advantage conferred by the statute a 
duty is cast upon the employer to inform 
the employee clearly and unequivocally when 
his employment is being terminated to give 
him an opportunity to make a choice, file 
an application, and ready the money. Un- 
doubtedly, the policy uses the term in the 
same sense as the statute—the complete 
severance of occupational bonds by unmis- 
takable notice to the employee. Similar con- 
siderations of justice call for notice to the 
employee when his certificate is ended by 
the termination of employment. Actually, the 
conversion privilege is timed to allow the con- 
verted insurance to go into effect at the moment 
when the group insurance certificate expires 
thirty-one days after the termination of em- 
ployment, for the purposes of both provisos, 
until the emplovee ts clearly informed that he 
is discharged, the employment relation is not 
terminated. Thus the contract is construed to 
operate fairly and justly as presumably the 
employer and the company intended. McDonald 
v. Pennsylvania Mut. Life Ins. Co., 122 Pa. 
Super. 288, 186 A. 234.” (Italics supplied.) 


The Peyton case is at odds with a long line 
of decisions in both the Pennsylvania Superior 
and Supreme Courts deciding that whether 
or not there has been a termination of em- 
ployment is a question of fact for the jury 
and that, if so, any termination of employ- 
ment must be communicated to the employee 
unless there has been a voluntary severance 
on the part of the employee." 


There seems to be little remaining doubt 
that the employer in the Peyton case was 





(Ark.); American National Insurance Company 
v. Mooney, 164 S. W. 276 (Ark.): Pfeiffer v. 
Missouri State Life Insurance Company, 297 
S. W. 847; Kaeppel v. Mutual Life Insurance 
Company, 78 F. (2d) 899; Girard Life Insurance 
Company v. Mutual Life Insurance Company, 
97 Pa. 15: Long v. Monarch Insurance Company, 
30 F. (2d) 929; 54 A. L. R. 600; 32 Corpus 
Juris 1308. 

1 Turley v. John Hancock Mutual Life Insur- 
ance Company, cited at footnote 2; Powell v. 
Equitable Life Assurance Society, 174 S. E. 649; 
Szczygielski v. Travelers Insurance Company, 
114 Pa. Super. 352; McDonald v. Pennsylvania 

(Footnote continued on following page) 
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derelict in its duty in failing to continue the 
employee’s insurance for at least one additional 
month by making a deduction out of funds in 
its possession, especially since Peyton was still 
an employee during the time when the con- 
tribution was due. It must be added that the 
employer knew that Peyton had failed to re- 
turn to work by reason of illness since the 
employer’s visiting nurse had called upon 
and questioned Peyton as to his failure to 
report for work. If the employer had paid 
the October premium, Peyton’s widow could 
have recovered from the insurer in accord- 
ance with the extended death-benefit clause 
(inasmuch as the employee then would have 
been insured from July 9 to October 31, 
1943, a period of 115 days), since his death 
occurred on January 29, 1944, or ninety days 
thereafter. An employer does not, by reason 
of the peculiar position in which he is placed, 
become a guarantor of the payment of the in- 
surance, nor an insurer. He has no direct 
liability on the policy of insurance, and is 
not a proper party in a suit by the employee 
to recover the benefit summoned therein. 


This does not mean, however, that the 
employer may not have a liability imposed 
upon him either by reason of his conduct or 
by reason of his failure to act, if the em- 
ployee has been adversely affected thereby. 
If the employer has agreed by contract, as 


in the case of an employment contract, to 





(Footnote 7 continued) 
Mutual Life Insurance Company, 122 Pa. Super. 
288; Poch v, Equitable Life Assurance Society, 
6 CCH Life Cases 328, 343 Pa. 119; Grove v. 
Equitable Life Assurance Society, cited at foot- 
note 2; Atlas Life Insurance Company v. Miles, 
cited at footnote 5; Nick v. Travelers Life In- 
surance Company, cited at footnote 2; Coates 
v. Allegheny Fuel Company, 234 Pa. 99; Cipa v. 
Metropolitan Life Insurance Company, cited at 
footnote 2; John Hancock Life Insurance Com- 
pany v. Pappageorgu, cited at footnote 2; 
Morales v. Equitable Life Assurance Society, 
cited at footnote 2; Kolodziej v. Metropolitan 
Life Insurance Company, 4 CCH Life Cases 1190, 
30 N. E. (2d) 916 (Ill.). 

8See Gary v. Central of Georgia Railway 
Company, 141 S. E. 819, 37 Ga. App. 744 
(1928); Meyerson v. New Idea Hosiery Com- 
pany, 115 So. 94, 217 Ala. 153, 55 A. L. R. 1231 
(1928); Collins v, Metropolitan Life Insurance 
Company, 178 S. E. 40, 163 Va. 833 (1935); 
Metropolitan Life Insurance Company v. Cole, 
178 S. E. 43, 163 Va. 906 (1935). An employee 
was protected even though his employer failed 
to report his name to the company issuing the 
group life policies, because the policies pro- 
vided that they should not be invalidated as to 
any insured employee because of an employer's 
clerical error in failing to report such em- 
ployee’s name to the insurer. Aetna Life In- 
surance Company of Hartford, Connecticut, v. 
Castle, 83 S. W. (2d) 465, 259 Ky. 722 (1935). 

Colter v. Travelers’ Insurance Company, 170 
N. E. 407, 270 Mass. 424 (1930); Magee v. 
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furnish group insurance, and has failed to 
do so, there would be little question that he 
might be held liable therefor. Or, if he has 
agreed to pay the premiums from the em- 
ployee’s salary or wages and negligently or 
wilfully failed to do so, thus permitting the 
insurance to lapse, a recovery by an em- 
ployee or his beneficiary upon a_ proper 
showing of the facts would be allowable.’ 


As far as premium payments are concerned, 
since the employer, in the ordinary instance, 
assumes full liability for the collection of 
premiums and forwarding them to the in- 
surer, the employee has no personal liability 
therefor. The deduction from the employee's 
Wages amounts to payment to the insurer, 
and the burden rests upon the insurer at all 
times to prove nonpayment to it in order 
to defeat a claim for loss under the policy. 
And if the insurer has in its possession suffi- 
cient funds belonging to the employee with 
which to pay premiums, it must apply them 
thereto, and cannot be heard to say that the 
contract has lapsed by reason of nonpayment.” 


Best Case 


Best v. Equitable Life Assurance Society of 
the United States (165 Pa. Super. 452, aff'd 
364 Pa. 418) recently concluded by the writer, 
was very similar to the Peyton case. The em- 
ployee became insured on April 26, 1944, under 


Equitable Life Assurance Society, 244 N. W. 
518, 62 N. D. 614, 85 A. L. R. 1457 (1932); Aetna 
Life Insurance Company v. Lembright, 166 
N. E. 586, 32 Ohio App. 10 (1928). 

But it has been held that if the employer does 
not renew the group policy, even though his 
failure to do so and his failure to notify the 
employee thereof may have inconvenienced the 
employee, it gives no basis for an action where 
by the terms of the group policy there was no 
conversion privilege if not continued in force. 
Thompson V. Pacific Mills, 139 S. E. 619, 141 
S. C. 303, 55 A. L. R. 1237 (1927). By inference, 
if there is a conversion privilege by the policy 
terms, a different result might obtain. See the 
implication of Leavens v, Metropolitan Life 
Insurance Company, 197 Atl. 309, 135 Me. 365 
(1938), decided, however, upon a different set 
of facts. 

® Boseman v. Connecticut General Life Insur- 
ance Company, 57 S. Ct. 686, 301 U. S. 196, 81 
L. Ed., 1036, 110 A. L. R. 732 (1937); Equitable 
Life Assurance Society v. Larocco, cited at foot- 
note 3; Emerick v. Connecticut General Life 
Insurance Company, cited at footnote 2; Aetna 
Life Insurance Company v. Acker, 93 F. (2d) 
975: Shanks v. Travelers’ Insurance Company, 
1 CCH Life Cases 48, 25 F. Supp. 740 (DC 
Okla., 1938); All States Life Insurance Company 
v. Tillman, 146 So. 393, 226 Ala. 245 (1933) ; Coker 
v. Aetna Life Insurance Company, 1 CCH Life 
Cases 3, 199 S. E. 694, 188 S. C. 472 (1938); 
Missouri State Life Insurance Company v. 
Compton, 73 S. W. (2d) 1079 (Tex. Civ. APP., 
1934), error dism'd. 


IL J—April, 1951 
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a group policy issued to the United States 
Steel Corporation and continued in active 
employment until October 5, 1944, when she 
became totally disabled, death ensuing on 
August 19, 1945. At the time she ceased 
active employment, there remained in the 
hands of the employer the sum of $58.02 
which was not lifted by the insured until 
March 16, 1945. Her premium contribution 
for November, 1944, was deducted in Octo- 
ber from her earnings in accordance with 
the authorization executed by the employee 
at the inception of the insurance coverage. 
The insured’s employment was actually ter- 
minated on November 27, 1944, while her 
insurance was in force, the same expiring, 
according to the employer’s records, on No- 
vember 30, 1944, for nonpayment. It also 
appears that on or about November 15, 1944, 
the employer notified the employee to pay 
the December premium although there was 
no evidence that the same had actually ever 
been received. The policy contained a con- 
version clause,” extended death-benefit pro- 
vision ™ and a termination provision.” : 


The lower court ruled that the plaintiff 
beneficiary was not entitled to recover, and 


” “CERTIFICATES AND CONVERSIONS. The 
Society will issue to the Employer for delivery 
to each employee whose life is insured under 
this policy, an individual certificate setting 
forth a statement as to the insurance protec- 
tion to which such employee is entitled under 
the terms hereof, and to whom it is payable, 
together with a provision to the effect that in 
case of the termination of the employment for 
any reason whatsoever while insured hereunder, 
the employee shall be entitled to have issued 
to him by the Society, without further evidence 
of insurability, upon application made to the 
Society within thirty-one days after such ter- 
mination and upon the payment of the premium 
applicable to the class of risk to which he 
belongs and to the form and amount of the 
policy at his then attained age, an individual 
policy of life insurance in any one of the forms 
then customarily issued by the Society. 
Such individual insurance policy, if 


issued, 
shall become effective upon the cessation of the 
insurance of such employee under this policy, 
in accordance with the provisions of Special 
Provision 6 below entitled ‘Terminations’, pro- 


vided the premium therefor is paid to the 
Society not later than such effective date.’’ 

““Tt is further provided that, notwithstand- 
ing the provisions of the previous paragraph, 
if due proof shall be submitted to the Society 
at its Home Office within one year after the 
death of an employee. 

“1. That such employee, at the date as of 
which his insurance shall have ceased in ac- 
cordance with such provisions, was totally dis- 
abled by bodily injury or disease so as to be 
Prevented from engaging in any occupation for 
compensation or profit, and 

2. That such total disability continued from 
Said date to such employee's death, and 

“3. That such employee’s death occurred 
within a period after said date not longer 


Group Life Contracts 


this decision was affirmed by the Superior 
Court of Pennsylvania on authority of the 
Peyton case (159 Pa. Super. 318), The superior 
court held that the case was ruled by the clause 
providing for automatic cessation of insur- 
ance coverage for nonpayment of premiums 
as of November 30, 1944—hence the insur- 
ance was not in force thereafter. However, 
the facts in this case are distinguishable 
from those in the Peyton case. In the latter 
case employment was terminated while the 
insurance was in force, whereas in the for- 
mer case employment was terminated after 
the insurance coverage had ceased. It has 
been indicated that a recovery should have 
been allowed in the Peyton case because the 
grace period extended the insurance for 
thirty-one days following the cessation of 
insurance coverage for nonpayment of pre- 
mium, Peyton being still an employee at 
the expiration of the insurance coverage on 
September 30, 1943. In the Best case, since 
the employment was terminated while the 
insurance was in force, the employee was 
entitled to be covered for a period of thirty- 
one days additional under the termination 
provision of the contract set forth in foot- 


than the time such employee’s insurance here- 
under had theretofore been continuously in 
force and in any event not longer than twelve 
months after said date, and also occurred while 
this policy was in full force and effect, and 
before the employee attained the sixty-fifth 
anniversary of his birth, 


“then, there shall be paid to the beneficiary 
under this policy the amount of insurance in 
force hereunder on the life of such employee 
at said date . a 


122 ‘*TERMINATIONS. The insurance of any 
employee shall automatically cease upon the 
occurrence of any of the following events: 


‘*(a) the termination of this policy; 


““(b) the cessation of premium payments on 
account of such employee's insurance hereunder; 


‘‘(e) the thirty-first day following the termi- 
nation of his employment in the classes of 
employees insured hereunder. Cessation of 
active work by an employee shall be deemed to 
constitute the termination of his employment 
except that, an employee absent from work 
because of disability due to injury or sickness 
or on account of lay-off or leave of absence, 
will, subject to the continuance of premium 
payments on account of such employee's insur- 
ance, be regarded as still in the employment of 
the Employer during the period of such dis- 
ability, lay-off or leave of absence until the 
effective date of the discontinuance of such 
employee’s insurance as entered on the Em- 
ployer’s records... .”’ 


At the end of the respective periods men- 
tioned above or upon the effective date of the 
discontinuance of the employee’s insurance as 
entered on the employer’s records, as provided 
above, the employee’s insurance hereunder shall 
terminate automatically unless he shall have re- 
turned to active work. 
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note 12. The Supreme Court of Pennsyl- 
vania affirmed on the superior court’s opinion. 


In connection with the authorization card 
signed by the employee with respect to pre- 
mium deductions out of wages, the court said: 


“The insured’s employer had $58.25 in back 
pay due her when she stopped work which she 
did not draw until March 16, 1945. There is 
no merit in the contention that the employer 
should have paid the insured’s monthly pre- 
mium for the month of December 1944, at 
least, out of the above sum in its hands. 
This the employer was powerless to do. 
This sum was wages for October, 1944 and 
the employer had already made the only 
authorized premium deduction under its agree- 
ment with the insured. Moreover, in deduct- 
ing premium payments from an employe’s 
wages and transmitting them to the insurer, 
the employer company acted as agent of the 
insured and not of the insurer. Bahas v. 
Equitable Life Assur. Society, 128 Pa. Super. 
167, 171, 193 A. 344, affirmed in 331 Pa. 164, 
200 A. 91. And if the employer had failed 
in the performance of a duty in that respect 
plaintiff’s right of action would have been 
against the employer and not the insurer. 
The insured could have, but did not, au- 
thorize her employer to pay her premium 
contributions after October 1944 out of the 
wages due her when her employment ceased.” 


There is, however, no authority in the con- 
tract for this statement by the superior court 
and certainly no basis for the position taken 
by the court with respect to agency, particu- 
larly since the employer and not the em- 
ployee is liable to the insurer and responsible 
for the monthly premiums, the employee 
having no right whatsoever to make pay- 
ment directly to the insurer. 


Conclusion 


There appears to be no sound reason why 
the courts of the several jurisdictions have 


NOT BORN YESTERDAY ———— 


Most of us were born too late. When 
“Uncle” Tom King, a Chattanooga Negro, 
died recently at the age of 110, his 
family appealed to the public for funds 
for the funeral. 

H. Clay Evans Johnson, president of 
the Interstate Life and Accident Com- 
pany, sent a check to cover the bill and 


%3In New York, the period is similarly ex- 
tended to ninety days pending receipt of notice 
to the employee. 
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arrived at such great divergence of decision 
and opinion in cases involving similarly re- 
lated facts, especially on the questions of 
grace period, conversion and termination 
clauses of the several group policies involved, 
In recent years, there has been an effort to 
render uniform the standard policy provi- 
sions of group life contracts so that there 
will be little or no room for litigation on 
these phases. 


In Pennsylvania, an amendment in 1949 
to the standard policy provisions of group 
contracts provides that the policyholder 
shall be entitled to a grace period of thirty- 
one days during which period the death- 
benefit coverage continues in force, unless 
the policyholder shall have given the insurer 
written notice of discontinuance in advance 
of the date of discontinuance and in accord- 
ance with the terms of thé policy. The amend- 
ment also provides that in the event the in- 
sured employee dies during the period within 
which he would have been able to convert 
the policy, the individual benefit shall be due 
and owing to his beneficiary as a valid claim. 


Finally, there is also inserted in the amended 
act a provision that if any person insured 
under the group policy becomes entitled to 
convert without evidence of insurability he 
must be given notice of the existence of such 
right at least fifteen days prior to the expira- 
tion date of such period; and, pending re- 
ceipt of the notice of the existence of the 
right to convert, the conversion period is 
thereafter extended to a maximum period 
of sixty days.” 


These amendments are in line and con- 
formity with the provisions of the model bill 
affecting group life insurance contracts, the 
provisions of which, unfortunately, have been 
studiously avoided in past years by most of 
the larger life insurance companies operating 
in the group field. [The End] 


explained his company “was organized 
in 1909 when Uncle Tom was already 
69 years of age—beyond the insurable 
age for life insurance. If Uncle Tom 
had been younger or if the Interstate had 
been organized earlier, undoubtedly he 
would have been one of its more than one 
million policy holders.” 
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Is “Inherent Vice” Covered 


by All-Risk Clauses ? 


By F. D. CUNNINGHAM 


The author is Superintendent of the Indemnity Claims 
Division, Western Department, Fireman’s Fund Group 


HE PHRASE “all risks” does not in- 

clude all loss or damage. There has 
been considerable discussion as to the mean- 
ing of the term “all risks.” The phrase 
literally might be regarded as covering all 
loss to the property insured. 


It is well established, however, that for 
loss or damage to come within the phrase 
“all risks” it must be extraneous and 
fortuitous. 5 Appleman, Section 3272. In 
discussing the phrase, the court, in the case 
of Gulf Transport Company v. Fireman's 
Fund Insurance Company, 121 Miss 655, 
stated: “The purpose of the policy is to 
secure indemnity against accidents which 
may happen, not against events which must 
happen.” Thus, the mere aging of insured 
property would not constitute an “all-risks” 
loss. The cause of the loss must be an 
extraneous one which happens to the sub- 
ject matter from without, not the natural 
behavior. Mellon v. Federal Insurance Com- 


pany, 14 F. (2d) 997. 


No Liability 
for Internal Decomposition 


For example, some precious stones such 
as Opals are sensitive and have an inherent 
tendency to crack. Such a development or 
loss would not be covered under an “all- 
risks” jewelry floater inasmuch as the cause 
of the loss would be neither extraneous nor 
fortuitous. Chute v. North River Insurance 
Company, 172 Minn. 13, 214 N. W. 473. In 
further discussing this subject the court in 
the Chute case stated as follows: “Because 


“Inherent Vice” 


the policy must be considered as one against 
damage from fortuitous and extraneous dam- 
age, it is not permissible to resort to an 
ultraliteral interpretation which will convert 
it into a contract of warranty against loss 
resulting wholly from inherent susceptiblity 
to dissolution.” 


Arnold on Marine Insurance (9th Edition), 
page 972, states as follows: “The under- 
writer is not liable for that loss or deteriora- 
tion which arises solely from a decay or 
corruption inherent in the subject insured, 
or as the phrase is, from its proper vice; as 
when fruit becomes rotten, flour heats, or 
wine turns sour, not from external damage 
but entirely from internal decomposition.” 


Only ‘‘Risks’’ Are Covered 


Referring further to the case of Mellon 
v. Federal Insurance Company, and discuss- 
ing the proposition that an “all-risks” policy 
is not intended to cover any kind of loss 
or damage that can happen to property bet 
is intended to cover loss because of a “risk,” 
which is merely a chance of loss, the court 
stated: “I have followed the English au- 
thorities because I think them right in hold- 
ing that even under an ‘all risk policy’, there 
must be a fortuitous event—casualty—to 
give rise to liability.” 

Sometimes the phrase “all risks” is fol- 
lowed by the following language: “Other 
causes of whatsoever nature of and/or 
damage to the above described property or 
part thereof from any cause whatsoever.” 
In the Mellon case, the court said on this 
proposition: “The words ‘other causes of 
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whatsoever nature’ covers, in my opinion, 
‘all risks’; but the perils insured against are 
risks. Such kind of loss, meaning wear and 
tear and inherent vice, are to be expected 
in the normal course of use and are cer- 
tainties, whereas the coverage intended to 
be afforded by the policy pertains to ‘risks’.” 


‘Inherent Vice’’ 


While the phrase ‘inherent vice’ origi- 
nated in ocean marine insurance, its mean- 
ing and interpretation have been engrafted 
on inland marine insurance. Inherent vice 
usually contemplates such inherent quality 
as referred to in Arnold on Marine Insur- 
ance, page 972, and which one court defined 
as being the natural propensity of cattle 
to destroy themselves by stampeding. In 
this case the court instructed the jury as 
follows: “Inherent vice in an animal is 
some quality or characteristic that brings 
about its own injury or destruction or any 
other supervening cause.” Texas Railway 
Company v. Prunty, 223 S. W. 625. 


Mold Caused by Sea Air 


An interesting case on the subject is the 
recent case of Weiss & Neuman Shoe Com- 


pany v. Marx et al, 7 CCH Fire Anp 


A LOT OF BULL——— 


A motorist was sued by a farmer for 
having run into his bull, at large on a 
public highway, and injured the animal 
so severely that it had to be killed. The 
trial court awarded the farmer $176. 

On appeal, the motorist got off. “When 
defendant first saw the bull it was ten 
to twenty feet away,” the court said. 
“If it be assumed that the most judicious 
course was to have turned to the right 
on the shoulder of the highway with 
probability of missing the bull, certainly 
the defendant was not given time in 
which to consider what was the judicious 
course to take.”—Conn et al. v. Jolley. 
Tennessee Court of Appeals, Western 
Section. October 18, 1950. 35 CCH 
AUTOMOBILE CAsEs 196, 

A second motorist, driving along a 
road in a cloud of dust raised by a car 
in front of his, suddenly saw two cows 
leap out on the road. He swerved around 
one and hit the other, and the cow’s 
owner sued for $100. 


CASUALTY CasEs 71, decided by the United 
States District Court, Southern District of 
New York, where the plaintiff sought re- 
covery under an ocean marine policy afford- 
ing all-risk coverage for loss or damage by 
external causes. The claim was based upon 
damage to a shipment of leather shoes 
which were covered by a heavy coating of 
mold which substantially reduced their 
value. It was shown the mold was caused 
by sea air. The court held, citing Arnold 
on Marine Insurance (12th Edition), Volume 
2, Section 878, that “Ordinary sea air ex- 
pectably to be encountered on the insured 
voyage was not within the contemplation 
of parties to this contract as an external 
cause.” The court then referred to the 
“vice” of leather and furthermore stated 
that “the usual temperature, moisture and 
spore content of the sea air on a voyage 
of this kind is an uninsurable certainty. 
It is the proper vice of leather that it 
becomes moldy under such conditions.” 
From the foregoing and other authorities 
as well as text writers, it is well established 
that for a loss to come within the purview 
of “all risks” the cause of loss must be 
fortuitous and extraneous and not arising 
out of any inherent vice or natural pro- 
pensity of the commodity in question. 


[The End] 





The cow didn’t fare any better than 
the bull. The trial court and the state 
supreme court both held that the motor- 
ist was guilty of no negligence, and the 
owner could not recover.—Swinkey v. 
Crow. Arkansas Supreme Court. November 
20, 1950. 35 CCH AvuromosiLe CAsEs 586. 


In a third recent case, a car ran into 
a horse which had escaped from a pasture, 
but this was a horse of a different color, 
legally; the car owner sued the man from 
whose pasture the horse had escaped. 


“The fact that a horse is riderless and 
unattended does not in and of itself con- 
stitute running at large within the mean- 
ing of the statute,” the court ruled. “An 
animal is not running at large where, 
without negligence on the part of the 
owner, it escapes from a pasture and the 
owner goes in pursuit.” The motorist 
paid for his own damages; the decision 
didn’t mention how the horse felt— 
Blakely et al. v. Glass et al. Illinois Ap- 
pellate Court, First District. November 
14, 1950. 35 CCH AutomosiLe Cases 622. 
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Liability of the Tenant 


for 


Negligence 


By WILLIAM CONANT BREWER, Jr. 


The question of the tenant’s tort liability in Goldman v. General Mills, Inc. 


has led to reworded insurance contracts and leases 


Mr. Brewer, a Boston attorney, has 
contributed previously to this magazine. 
This article is reprinted with permission 
from the Boston University Law Review 
for January, 1951. 


NE of the most talked about cases in 

insurance circles last year was Goldman 
v. General Mills, Inc.,' a decision affecting 
the subrogation rights of fire insurance 
companies and liability of tenants for negli- 
gent fire damage. The troublesome ques- 
tion of the interplay between landlord, 
tenant and the ubiquitous fire insurer was 
dramatically presented, and forms a good 
starting point for an analysis of the roles 
which each of these parties must play in 
the event of a fire. 

Goldman purchased the industrial prop- 
erty in question for $110,000 with the pur- 
pose of leasing it to General Mills, Inc., and 
insured it against fire for the amount of 
the purchase price. Under the lease, Gen- 
eral Mills was obligated to return the prop- 
erty at the end of the term in as good 
condition as when received, “loss by fire 
and ordinary wear excepted.” Shortly after 
occupancy, an employee unwisely attempted 
to cool a hot casting by dipping it in a 
sump of oil, and caused a fire which de- 
Stroyed the premises. 

Goldman’s fire insurer then admitted and 
paid a total loss. Scenting a larger re- 





18 CCH Negligence Cases 153 (DC Minn., 
1949), rev'd 18 CCH Negligence Cases 644, 184 
F. (2d) 359 (CA-8, 1950). 


Liability of Tenant 


covery for negligence, however, Goldman 
brought an action in tort against General 
Mills in the United States District Court 
in Minnesota, and the fire insurer inter- 
vened to protect its rights. After a retrial 
on the question of damages, Goldman re- 
covered the sum of $142,500. The insurer 
stood ready to recoup $110,000 of this sum, 
leaving Goldman with a short-term profit 
of $32,500 from the fire. 

At the trial the jury found that General 
Mills had been negligent, which seems war- 
ranted on the facts. The court then held 
that “loss by fire” as used in the lease did 
not exempt General Mills from liability for 
a negligent fire, it being the policy of the 
law to construe strictly any release from 
the consequences of negligence. It further 
held that General Mills was not entitled 
to the benefit of the insurance proceeds in 
the absence of a provision in the lease to 
that effect. 

Symptomatic of the scant attention which 
this district court decision received at first 
was the failure of some publishers to in- 
clude the case in their regular reports. This 
lack of an easily available source was later 
the cause of many misconceptions about the 
actual scope of the decision which cropped 
up when interest in the decision began to 
snowball within the insurance industry. 
Although Goldman had actually initiated 
the litigation, the case was generally re- 
garded as delineating the rights of the land- 
lord’s fire insurer in a subrogation action. 
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A timely appeal was taken by General 
Mills, and argued on May 4, 1950, before 
the Court of Appeals for the Eighth Cir- 
cuit. On September 19, 1950, the lower 
court’s decision was reversed by a split 
court, Judge Woodrough writing the ma- 
jority opinion, and Judge Sanborn entering 
a dissent. 


In a convincing opinion, the majority 
of the court of appeals points out that in- 
surance was clearly contemplated by the 
parties, and that there is no reason for 
interpreting “loss by fire” in the lease in 
a different fashion than the traditional 
meaning of the words in an insurance con- 
tract, which has always included negli- 
gent fires. In the following passage is 
found the heart of Judge Woodrough’s 
position: 

“It is very clear in the light of all the 
provisions of the lease, the circumstances 
of its execution and the understanding about 
fire insurance coverage to which the lease 
was related that by the provision that on 
termination of the lease the tenant should 
return the property in good condition ‘loss 
by fire excepted’ the parties meant 
a loss by fire such as is always meant when 
men are talking about or figuring on the 
risk of it in business dealings—i. e., the 
‘loss by fire’ which is always insured against 


in ordinary course and against which the 
landlords here intended to and did take out 
insurance in an amount greater than the 
owner’s investment.” 


It is an anomaly that neither the lengthy 
opinion of the district court nor the ma- 
jority of the court of appeals mentions a 
point which seems to go to the bottom of 
the case, namely, the relationship between 
the tort and contract liability of a tenant 
for his negligence. Judge Sanborn makes 
this the basis for his dissent. Plaintiff 
brings his action in tort. In the majority 
opinion the assumption is made that such 
immunity as the term “loss by fire” confers 
upon the tenant extends to liability in tort 
as well as to the contractual obligation to 
return unharmed. Judge Sanborn makes 
the compelling argument that the exception 
of loss by fire is limited to contract, and 
was so intended by the parties. Since the 
action sounds in tort, he would uphold the 
judgment of the district court. 


2See remarks of M. L. Landis before the 
Federation of Mutual Fire Insurance Com- 
Panies, October 30, 1950, reported in The Jour- 
nal of Commerce, October 31, 1950. 

8’ See remarks of Tim B. Lowry, Proceedings 
of the Insurance Section of the American Bar. 
Association, September, 1949. 
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Effect of General Mills Case 
on Insurance Industry 


It is the thesis of this paper that the 
General Mills problem and others like it 
cannot be settled by the courts in a satis- 
factory manner without an understanding 
of the function and needs of modern in- 
surance. It is perfectly plain that unless 
the nature of the tenant’s tort and contract 
liability and the relation of one to the 
other are clearly formulated, any insurance 
protection offered can be only the wildest 
sort of gamble.” Perhaps the best way to 
understand this is to look at the effect 
which the original General Mills case had 
upon the insurance industry and tenants 
in general. 


When Judge Nordbye’s district court 
opinion was first handed down, it set in- 
surance men thinking in two diametrically 
opposed directions. On the one hand, fire 
insurers and their counsel foresaw new 
opportunities for recouping losses by sub- 
rogation in tort actions against negligent 
tenants.’ On the other hand, the protec- 
tion of tenants against such tort actions 
was acclaimed as opening up an entirely 
new market for liability coverage.‘ Little 
sympathy was evidenced for the Hobson's 
choice thus offered to the tenant. Many 
commentators gazed with pleasure upon 
the vistas of subrogation profits which the 
case opened up, while scourging themselves 
and others for the failure to provide ade- 
quate insurance coverage for the tenant. 
Few saw fit to remind the left hand of 
what the right hand was doing. 


The fact is that fierce postwar competi- 
tion among insurance companies, the in- 
creasing range of tort recoveries which 
have become possible, and the growing 
cost of property damage have combined 
to stir up an unseemly desire for subroga- 
tion among insurers and insurance counsel. 
Said one of the latter: ° 


“The handling of subrogation claims can 

be an increasingly profitable field both for 
attorneys and the fire companies. 
And as more and more subrogation cases 
are handled with skill and diligence, the 
field may well enlarge to the mutual ad- 
vantage of the fire companies and the gen- 
eral practitioner. This is my own confident 
expectation.” 


*See remarks of R. M. Babbitt, Jr., before 
the National Association of Insurance Agents, 
reported in The National Underwriter, October 
5, 1950. 

5 See footnote 3. 
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Less talked of than the insurance aspects 
were the questions in the law of landlord 
and tenant on which the decision was 
grounded. Some attempt will be made in 
this paper to analyze precedents in the 
State of Massachusetts on this point. That 
questions concerning the liability for fire 
of a tenant for years should remain un- 
settled in an era when great amounts of 
real property are held under leasehold ® is 
more of a tribute to the fire insurance in- 
dustry than to the law. 


One of the most common provisions in 
American leases is the covenant to repair 
or return in good condition, similar to that 
in Goldman v. General Mills, with fire, wear 
and tear, unavoidable casualty or damage 
by the elements the usual exceptions. One 
can only speculate about the meaning which 
the average tenant assigns to “fire,” but it 
seems accurate to say that he regards it 
as including negligent fires. Possibly this 
is because the fire insurance contract, an 
easily available analogy, has always cov- 
ered negligent fires; ‘ or else because almost 
all fires are negligent in origin;* or even 
because the fire insurance companies have 
never taken a very serious view of their 
subrogation rights against tenants in the 
past.” In any case, it cannot be doubted 
that the district court’s decision was a 
shock to the average leaseholder. 


The tenant’s dilemma is a real one. 
Standard fire insurance policies do not 
cover property of others; most public lia- 
bility policies exclude liability arising from 
damage to the property of others in the 
care or custody of the insured. While the 
statement that the tenant could not have 
purchased coverage under policies normally 
available is perhaps exaggerated, the fact 
is that coverage was difficult to get, and the 
lack of experience on the risk made rates 
pure guesswork. In the words of a promi- 


* ‘Proprietors’ and Rental Income’’ for 1949 
was $50.9 billion. This does not include prop- 
erty held by corporations. Statistical Abstract 
of the United States (1949). 

‘Todd v. Traders & Mechanics Insurance 
Company, 230 Mass. 595, 120 N. E. 142 (1918); 
Nash v, American Insurance Company, 188 Ia. 
127, 174 N. W. 378 (1919). 

’“Common Fire Hazards,’’ remarks by H. C. 
Abbott before the Massachusetts Institute of 
Technology Conference on Fire Protection Engi- 
neering, June, 1942. 

®*This omission is more a matter of practice 
than theory. ‘‘The cases in which subrogation 
is usually asked are those where fire is thought 
to have been caused by sparks from a railroad 
engine, or by an overloaded electric light or 
power wire, or other cases where negligence is 
alleged, or where the insured has the right of 
recovery from a third party, as in the case of 
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nent Chicago attorney speaking before a 
national organization of mutual insurance 
companies: ” 


“The owners had insurance but under 
the circumstances of the loss did not need 
it. The tenant needed insurance, but did 
not have any and could not have purchased 
any under policies normally available.” 


Happily, the results of the district court’s 
decision were more evidenced in practice 
by the appearance of new forms designed 
to cover tenants’ liability than by increased 
subrogation activity." A number of com- 
panies now have this form. of coverage as 
a part of their regular line. 


One question which naturally arises is 
whether the action by the Eighth Circuit 
will slow or reverse the many wheels set in 
motion by the district court’s decision. 
While most insurance men and tenants 
would join in feeling that the court of 
appeals has taken a healthier position, what- 
ever the legal merits, the box of evils has 
been opened and its occupants scattered 
beyond recall. Even if “loss by fire” hence- 
forth included negligence in all circuits 
and states, there are other phases open to 
question. There are life tenants, tenants 
at will and tenants by sufferance to be 
thought of. The insurers, their eyes at once 
opened to new subrogation and new sales, 
will not entirely relinquish the golden chance. 


Massachusetts—Negligent Damage 
to Leased Property 


While fire insurance companies have a 
stake in the General Mills problem, it is the 
lessee who should be primarily concerned. 
The lessee for years, whether his premises 
be a residence or an industrial plant, typi- 
cally gives little thought to his liability for 
negligence beyond the words of his lease, 
and may not even grasp the significance 


damage to property while in the custody of a 
common carrier.’’ Barbour, The Agent’s Key 
to Fire Insurance (1949), p. 154. 

” Remarks of Nicholas S. Kiefer before the 
American Mutual Alliance, November 2, 1949. 

1 Recent comment on Goldman v. General 
Mills \s less favorable to subrogation. ‘‘Anyone 
actively engaged in this activity recognizes 
considerable reluctance by insureds to partici- 
pate in litigation; a growing sentiment among 
juries that an insurance company should not 
be reimbursed for a loss it was paid to assume; 
and almost uniform refusal by members of the 
bar in certain localities to accent a subrogation 
case, whether for fee basis or other reasons.”’ 
Remarks of M. L. Landis before the Federation 
of Mutual Fire Insurance Companies, October 
30, 1950, as reported in The Journal of Com- 
merce, October 31, 1950. 


265 





of it when the obligation is plainly set 
forth in that document. But it is upon 
the lessee or his lawyer that the responsi- 
bility for obtaining insurance protection, or 
avoiding subrogation by appropriate provisions 
in the lease, must rest. The following an- 
alysis is dedicated to an understanding of the 
nature of this liability in Massachusetts. 


Around the tort liability of the tenant to 
the landlord circle the common-law ghosts 
of waste and trespass. An action of waste 
lay in tort against the rightful possessor 
of real property for damage to the rever- 
sion ® and included any destruction or in- 
jury to the premises. An action of trespass, 
on the other hand, lay against one not 
rightfully in possession for damage to the 
interest of the lawful possessor.” While 
the forms of these remedies have lost some 
of their importance, the rights of the parties 
are still measured by their contents.” 


Waste has been the traditional tort 
weapon of the landlord since early times 
in tenancies for years,” and has been sup- 
plied by statute in Massachusetts since 
1700.% Although the remedy in waste pro- 
vided by the early English statutes against 
tenants for years became part of the com- 
mon law of Massachusetts,” it would seem 
to have been entirely supplanted by the 
statutory actions given by General Laws 
(Ter. Ed.), Chapter 242. That statute” 
provides that “the person having the next 
immediate estate of inheritance” may bring 
a mixed action” against the tenant for 
years to recover the property itself and 
damages. This would not seem to apply 
to a plaintiff whose reversionary rights arise 
under a lease. Further,” it provides land- 


122 For a general discussion of waste, see 56 
American Jurisprudence 449 and 67 Corpus Juris 
608. 

13 For a general discussion of trespass, see 
52 American Jurisprudence 833 and 63 Corpus 
Juris 876. 

% Prosser on Torts (1941), pp. 663-665. 

143 At early common law, a tenant for years or 
at will was not liable for waste. Tenants for 
years were first made liable for waste by the 
Statute of Marlebridge, 52 Hen. III, c. 23 (1267), 
and the Statute of Gloucester, 6 Edw. I, c. 5 
(1278). 

% Now General Laws (Ter. Ed.), Chapter 242. 

" Sackett v. Sackett, 8 Pick. 309 (1829). 

% ‘Sec, 1. Who May Maintain Waste: Trial 
by Jury.—lIf a tenant in dower, by the curtesy, 
for life or for years commits or suffers waste 
on the land so held, the person having the next 
immediate estate of inheritance may have an 
action of waste against such tenant to recover 
the place wasted and the amount of the damage, 
and such action shall be subject to the pro- 
visions of law relative to trial by jury. An heir 
may bring such action for waste done in the 
lifetime of his ancestor.'’ 
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lords and others with an “action of tort in 
the nature of waste” against tenants for 
years, with recovery limited to damages, 
a remedy coinciding with that given by 
the common law. Section 2 does not create 
any right against tenants at will; we will 
shortly see that no true common-law action 
of waste is available against tenants at will. 
For all practical purposes, we can say that 
a proceeding under Section 2 against a 
tenant for years is the only tort action in 
the nature of waste available to a landlord 
in Massachusetts. Where the common law 
prevails in other jurisdictions, its scope will 
be similar to the rights given in Massa- 
chusetts by Section 2. 


To say that an action is available in waste 
does not dispose of the problem of whether 
the statute refers to voluntary waste, de- 
fined as an intentional injury to the rever- 
sion, Or permissive waste, generally defined 
as negligence, or both. Strangely enough, 
this problem has not been satisfactorily set- 
tled in Massachusetts, although the supreme 
judicial court has given some indication that 
liability for negligence might be imposed.” 
This is clearly the rule in most jurisdic- 
tions.” It will be proposed below that the 
better policy would limit this statutory 
right to cases of wilful damage. 


Trespass, on the other hand, has been 
the traditional tort weapon of the landlord 
in tenancies at will. In early times, it was 
invoked by the utilitarian fiction that, when 
an act corresponding to voluntary waste is 
committed by the tenant at will his act ter- 
minates his rights as a tenant, and enables 
the landlord to treat him as a trespasser.” 


” Thayer v. Shorey, 287 Mass. 76, 191 N. E. 
435, 94 A. L. R. 307 (1934). 

* “Sec. 2. Who May Maintain Action of Tort 
in Nature of Waste.—A person having the next 
immediate estate of inheritance, or a remainder 
or reversion in fee simple or fee tail after an 
intervening life estate, or having a remainder 
or reversion for life or for years, may have an 
action of tort in the nature of waste to recover 
the amount of the damage against the tenants 
named in the preceding section.’ 

1 Delano v. Smith, 206 Mass. 365 (1910); 
Thayer Vv. Shorey, cited at footnote 19; Hall, 
Massachusetts Law of Landlord and Tenant, 
Section 213 (4th Ed., 1949). But the authorities 
cited by Hall for this statement are Cawley v. 
Northern Waste Company, 239 Mass. 540 (1921), 
where the lease contained a specific covenant 
against waste; and Lothrop v, Thayer, 138 
Mass. 466 (1885), where the action was brought 
against a tenant at will. 

22 32 American Jurisprudence 669; 56 American 
Jurisprudence 465. 

23 Daniels v. Pond, 21 Pick. 367 (1838). 
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In Massachusetts, an attempt to recover 
for negligent damage to premises held by 
a tenant at will was specifically refused in 
Lothrop v. Thayer.* In this case, whose facts 
seem to be tailored for the particular use of 
bar reviews and examination questions, the 
landlord occupied part of the building and 
the tenant at will the remainder. A fire caused 
by the tenant’s negligence destroyed the entire 
premises. In response to a declaration in 
contract with a count in tort, the court allowed 
recovery for the part of the building occupied 
by the landlord, but not that occupied by the 
tenant. In the course of an extensive opinion, 
which forms the best historical essay that we 
have on the liability of a tenant at will, there 
is every indication that the court considered 
the landlord’s claim for damage to the lease- 
hold to lie in tort. The facts provide a 
graphic contrast between the liability of the 
tenant for the separate parts of the same 
building, destroyed by a single negligent 
act. The law now seems settled that ten- 
ants at will are liable only for intentional 
damage to the property, although Judge 
Field suggests in the Lothrop case that peri- 
pheral injuries which could be character- 
ized as reckless or wanton might form a 
basis for the extension of the doctrine. 

A tenancy for years is necessarily created 
by a written lease.” This creates the pos- 
sibility of binding contract rights coincident 
with or in addition to” the statutory action 
in tort for waste. Stipulations against 
waste are frequently found in leases, as are 
numerous covenants on the part of the ten- 
ant to repair and replace, or return in 
good condition. For our purposes, the 
rights of a landlord to recover in contract 
for negligence against a tenant for years 
must be divided into his rights against 
those tenants whose leases contain an ex- 
press covenant against waste, as found in 
some Massachusetts short forms,” and his 
rights against those tenants whose leases, like 
that of General Mills,™ do not contain 
such covenant. 

Where an express covenant against waste 
does exist, the action may be brought in 
the usual count in contract. Hall” con- 
firms this, but states that even where an 


* Cited in footnote 21. 

* General Laws (Ter. Ed.), Chapter 259, Sec- 
tion 1 (4). 

* “The plaintiff may have his choice of ac- 
tions, in contract for the breach of the promise, 
or in tort for the violation of the legal duty.’’ 
Prosser on Torts (1941), p. 204. 

See suggested short-form 
work cited, footnote 21, p. 369. 

* The lease is set forth in full in the opinion 
of the court of appeals. 


lease in Hall, 
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express covenant is available the usual rem- 
edy is a tort action.” In Cawley v. Northern 
Waste Company,” the only Massachusetts case 
directly in point, the court holds that it is 
error to exclude evidence that the tenant 
for years had négligently caused a fire by 
pulling a fuse without breaking the circuit. 
“The defendant had covenanted with the 
plaintiff in its lease not to make or suffer 
any waste of the demised premises. There- 
fore, it would be liable to the plaintiff for 
injury caused to it by fire in the premises 
caused by its negligence. Such injury 
would be permissive waste for which as 
tenant for years the defendant would be re- 
sponsible.” The declaration in this case 
is in tort or contract, but the question de- 
cided does not require a decision between 
them, and none is made. At the least, 
however, the Cawley case is clear precedent 
that a tenant who holds under a lease with 
the traditional covenant not to “make or 
suffer any waste” is liable for negligent 
damage to the leased premises, whatever 
the basis may be. 


Where no express covenant against waste 
exists, a contract action based on negli- 
gence must be grounded in some other pro- 
vision of the lease, such as the covenant to 
return the premises in as good condition 
as when received. Such an action might 
have been brought in General Mills.” Any 
qualifications or exceptions to the covenant 
are to be interpreted under the ordinary 
rules of contract, and need no further dis- 
cussion here. 


A tenant at will in Massachusetts is also 
responsive to suit in contract, founded on 
an implied obligation to use the premises 
in a tenant-like manner.” The substance of 
this right seems to be similar to that of 
the tort action for trespass, which creates 
liability for acts in the nature of volyntary 
waste, but not for permissive waste or 
negligence. 

It is worth asking at this point how im- 
portant questions of procedure really are, 
even in a relatively conservative jurisdic- 
tion. Litigants are not often turned out of 
court on formal grounds where a substan- 
tive right exists; compliance with the “more 


2° Hall, work cited, footnote 21, p. 235. 

% Hall, work cited, footnote 21, pp. 235, 282. 

31 Cited in footnote 21. 

3? But the fact that the decision to move in 
tort was not without justification is shown by 
Judge Sanborn’s dissent in the court of appeals. 

33 Hall, work cited, footnote 21, Section 213. 

% Chalmers v. Smith, 152 Mass. 561 (1891); 
Means v. Cotton, 225 Mass. 313 (1916). 








or less mechanical requirement” ™ designat- 
ing the cause of action as contract, tort or 
both would seem today to have only nui- 
sance value.” Can an analysis of certain 
ascertainable legal rights justify time spent 
on the question of whether they arise from 
tort or contract? It is suggested that it can. 


A dictum in Slocum v. Natural Products 
Company ™ provides a good illustration of this 
point. This was a count in contract brought 
by the landlord on a covenant to repair, “dam- 
age by fire or unavoidable casualty” ex- 
cepted, to recover for a fire loss caused 
by the tenant’s negligence. It was held 
that the word “fire,” so used, included 
negligent fires, and that consequently no 
recovery under the contract was possible. 
But the court went on to say that “It does 
not necessarily follow that the lessors would 
have no action in tort for the damage sus- 
tained.” While the original declaration 
was in contract or tort, the questions on 
appeal arose out of a count in contract, a 
circumstance which was probably not of 
particular comfort to plaintiff’s attorney. 


Some of the practical reasons for the dis- 
tinction will occur to any lawyer. A cause 
of action in tort for waste will accrue as 
soon as the harm to the reversion occurs. 
Under a lease which provides that the 
premises must be returned in good condi- 
tion, an action based on contract rights 
alone, if brought before the end of the term, 
may result in a lower measure of damages,™ 
or may be premature.” A judgment based 
on covenant, even if brought at the most 
suitable time, may provide a measure of 
damages quite different from a judgment 
founded in tort.“ Without an understand- 
ing of the rights which the landlord may 
have in tort, no draftsman can hope to esti- 
mate adequately the protective devices 
which -he is creating for his client. Even in 
jurisdictions where no formal distinction is 
made between counts in tort and contract, 
the court is noticeably more comfortable 
when the wrong complained of falls neatly 
into the familiar categories. And this is 


% Mottla, Massachusetts Practice (Rev. Ed., 
1948), Section 153. 

* Replevin is a third possible category. Gen- 
eral Laws (Ter. Ed.), Chapter 231, Section 7. 

3 292 Mass. 455 (1935). 

* Hall, work cited, footnote 21, Section 87. 

® Hall, work cited, footnote 21, Section 86. 

*” Boylston Housing Corporation v. O’Toole, 
321 Mass. 538, 74 N. E. (2d) 288, 172 A. L. R. 
1251 (1947) (contract); Lourie v. Castle, 225 
Mass. 37, 113 N. E. 206 (1916) (tort). 

“ These words qualify the rates which are 
required by the model rate regulatory bills 
drafted by the National Association of Insur- 
ance Commissioners and the All-Industry Com- 


as it should be where matters of substance 
are concerned. One may believe with Dean 
Pound that the protection of social inter- 
ests should be the only ultimate concern 
of the courts, and still recognize within that 
framework that the interest of the group 
in preserving the sanctity of promises does 
not precisely coincide with the interest in 
protecting the individual from the effects of 
unreasonable conduct. 


One further consequence of the distinc- 
tion between tort and contract is the im- 
pact upon the insurance coverage of the 
landlord and the tenant. This is a matter 
of great importance in terms of dollar lia- 
bility, and will be treated below. 


Line of Evolution Suggested 


If landlords and insurance companies 
have really become sensitive to the General 
Mills situation, it is likely that the contagion 
will spread to Massachusetts before long. 
If so, the time would seem to be ripe for 
determining the rights of the tenant for 
years under General Laws (Ter. Ed.), Chap- 
ter 242, Section 2, and their relation to the 
terms of the lease. Rare is the opportunity 
for a court to consider a problem of this 
magnitude without the compulsion of prece- 
dent, and welcome the chance to consider 
the economic nature of the landlord-tenant 
insurer relationship without a concession 
or two to stare decisis. 


Until such a time comes, however, and a 
comprehensive rule is developed, it is hard 
to see how insurance companies are going 
to be able to protect the tenant against the 
chance of a General Mills recovery at a pre- 
mium which is not “excessive, inadequate, or 
unfairly discriminatory.”“ It is true that 
a great deal of this type of coverage has 
already been provided by fire and casualty 
companies. Until the rights of the parties 
are clearer, any protection which can be 
defined precisely enough to satisfy the un- 
derwriters may turn out to be useless, and 
any premium charged can be based only 
upon “judgment.” @ ' 


mittee in 1946, and now adopted in all states 
for fire, and in all states but Idaho for casualty. 
For a detailed discussion of this legislation by 
friendly and hostile critics, see 15 Law and 
Contemporary Problems 473-629. 

“ Modern rate regulatory statutes have the 
effect of requiring rates to based on sta- 
tistical experience, not judgment. There are 
those who differ with this approach. For an 
analysis which approves the statutory method, 
see Kulp, ‘‘The Rate-Making Process in Prop- 
erty and Casualty Insurance—Goals, Technics, 
and Limits,"’ 15 Law and Contemporary Prob- 
lems 493. 
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What sort of a solution to the problem 
in Goldman v. General Mills can be found 
that is acceptable to the landlord, fair to 
the tenant, consistent with modern insur- 
ance and still palatable to a Massachusetts 
court? It is suggested that an interpreta- 
tion of General Laws (Ter. Ed.), Chap- 
ter 242, Section 2, which excludes an action 
for negligence against a tenant for years, 
will meet all of these objectives. 

Primarily the landlord desires protection 
against economic loss. Until recently, it 
was difficult to distribute the full risk of 
fire loss by means of insurance, due to the 
feeling on the part of many insurers that 
it was a moral hazard to insure beyond 
actual value, a sentiment then shared by 
some state insurance departments.” In 
most states, however, property “ can now 
be insured up to its replacement value. By 
removing the need for computing deprecia- 
tion as part of the adjustment,” replacement 
insurance makes it possible for the land- 
lord to obtain substantially complete pro- 
tection against the economic effect of loss 
by fire without direct recourse to the tenant. 

It is also in the interest of the landlord 
to be able to adjust his contractual rela- 
tionship with the tenant in such manner 
as he sees fit. This right has been so cir- 
cumscribed by rent control, antidiscrimina- 
tion, eviction, veterans’ rights and other 
types of legislation which limit the land- 
lord’s freedom of selection as well as the 
terms of the lease, that a solution of General 
Mills which would further restrict freedom 
of contract ought to be avoided if possible. 
A clear ruling that no liability for negli- 
gence existed in tort would be the soundest 
base for such freedom. We can feel the 
strong pressure for such a rule in the ma- 
jority opinion of the court of appeals,” but 
to reach the desirable result by a precarious 
extension of the lease is to be a false pro- 
tector of the landlord’s right to contract. 
Once it has been determined that no tort 
action exists, this pressure will be removed, 
and with it the need for stretching the ex- 





*® Michigan and Oklahoma in particular. 

“General Laws (Ter. Ed.), Chapter 175, Sec- 
tion 47 (17) limits repair and replacement in- 
surance to ‘buildings and building service 
equipment pertaining thereto and a part there- 
of, and machinery, tools, and other equipment 
appurtenant to or used in connection with any 
trade, business, manufacturing process, govern- 
mental operations or public and _ private 
institutions, except household furniture and 
furnishings in dwelling houses.”’ 

“A property loss is ordinarily adjusted on 
the basis of actual cash value at the time of 
loss, defined as replacement value less depre- 
ciation. Although the property destroyed may 


Liability of Tenant 


ceptions in the lease to cover duties im- 
posed by law. 

From the point of view of the tenant, a 
fair rule of responsibility ought to be the 
same whether he holds as a tenant at will 
or tenant for years. Both of these estates 
are widely used today, and, leaving the 
terms of a particular lease aside, there is 
no suggestion that the parties anticipate a 
different duty of care in each. In recent 
years, the choice has frequently been dic- 
tated by the expediencies of rent control, 
housing shortages and rising prices. The 
distinction, at least in the eyes of the ten- 
ant, is further blurred by the use of printed 
leases circulated by the local real estate 
organizations and not subject to negotia- 
tion or discussion. 

One of the gravest criticisms of Goldman 
v. General Mills is that the court of appeals, 
by first postulating a common-law liability 
on the part of the tenant, apparently ap- 
plicable whether the term is for years or 
at will, and then bending every effort to 
find an exemption in a clause common to 
most leases, lays the foundation for such a 
distinction in treatment. The apparent dis- 
crepancy is not so great under Massachu- 
setts law, due to the firm holding in Lothrop 
v. Thayer“ that a tenant at will is not liable 
for negligent destruction of the leased 
premises. But how much more satisfac- 
tory to establish the rule that the liability 
imposed by law is the same in both cases. 

Tenants as a class are interested in pro- 
tection from unpredictable or, more impor- 
tant, uninsurable responsibilities. Their 
desire for this protection cannot be dis- 
posed of by a social need for the deterrent 
effect of civil judgments. If we can draw 
any lesson at all from the field of automo- 
bile insurance, where the allocation of re- 
sponsibility by civil process has_ been 
attempted on a vast scale, this lesson is 
that civil judgments are unsatisfactory both 
from the standpoint of preventing future 
negligent conduct and compensating its vic- 





have been depreciated on the books of the 
owner, the immediate consequence of its de- 
struction is the need for replacement at a cost 
well above the cash value of the property de- 
stroyed. It is this need which repair and 
replacement insurance is designed to meet. 

© Referring to the interpretation of ‘‘loss by 
fire’’ which includes negligence, Judge Wood- 
rough states: ‘‘When the lease here is so read 
and understood the agreement of the lease is 
simple, normal and reasonable and such as 
intelligent men would be expected to agree 
upon.”’ 

* Cited in footnote 21 








tims.“ Compulsory liability insurance is 
a partial recognition of these facts, but suf- 
fers from its reliance on fault. Students of 
the automobile problem are now suggesting 
that an insurance system like workmen’s 
compensation, which entirely rejects fault 
as a basis for indemnity, will be the ulti- 
mate answer in this field.“ For all prac- 
tical purposes, landlords and tenants have 
always enjoyed this system in the past.” 
It would seem unwise to abandon a sound 
arrangement for one which is proving un- 
satisfactory in other fields. 

Although tenants want and need protec- 
tion against liability for negligence, whether 
it has its origin in tort or contract, a clear 
definition and justifiable rating of the risk 
are dependent upon the courts. At the present 
time, the threat of another General Miils deci- 
sion is sending a steady stream of requests 
into fire and casualty offices for this “care, 
custody, and control” ™ coverage. It is gen- 
erally written as an endorsement to the fire 
policy or to a comprehensive general lia- 
bility policy. Premiums vary, one large 
carrier having settled on approximately 
twenty-five per cent of the fire rate. The 
standard coverage protects the tenant 
against liability imposed by law, and any 
contract coverage needed must be added 
by special endorsement. But the sound de- 
velopment of this type of coverage will 
depend upon the adequacy of the founda- 
tion laid by the courts. 


Should a General Mills situation come 
before a Massachusetts court, no serious 
obstacles would seem to be in the way of 
relieving the tenant of liability in tort. 
Lothrop v. Thayer,” discussed above, care- 
fully sidesteps the issue: 

ra it is therefore unnecessary to de- 
termine a question which has been some- 
what disputed, whether tenants from year 
to year are liable for permissive waste.” 

The decision at least suggests, however, 
that the liability of a tenant for years 
should be based on the covenants in the 
lease and not on tort. Judge Field stated: 





James and Dickinson, ‘‘Accident Proneness 
and Accident Law,"’ 63 Harvard Law Review 
769. 

* See footnote 48. 

%® By their reluctance to take advantage of 
subrogation rights, except against railroads and 
in a few other special cases, fire insurers of 
landlords have in effect created a system of com- 
pensation without fault, financed indirectly 
by the tenant. 

5! A typical exception to the coverage extended 
by a comprehensive liability policy reads as 
follows: ‘‘This policy does not apply: (e)... 
to injury to or destruction of property used by, 
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“We think the reasonable rule is, that, if 
landlords would protect themselves from 
the mere negligence of their tenants, they 
should take a written lease, with proper 
covenants.” 

A definition of waste which might seem 
to include negligence is found in Delano 
v. Smith: © 

“Under the conditions prevailing in this 
Commonwealth, waste is an unreasonable 
or improper use, abuse, mismanagement or 
omission of duty touching real estate by 
one rightfully in possession which results 
in its substantial injury. It is the violation 
of an obligation to treat the premises in 
such manner that no harm be done to them 
and that the estate may revert to those 
having an interest undeteriorated by any 
wilful or negligent act.” 


As authority for this in Massachusetts, 
Judge Rugg cited Pynchon v. Stearns," a 
case which involved wilful acts and did not 
mention negligence. He also cited U. S. 
v. Bostwick,” a Supreme Court case which 
defined waste, by quoting Mr. Comyn,” as 
an obligation “to treat the premises de- 
mised in such manner that no injury be 
done to the inheritance, but that the estate 
may revert to the lessor undeteriorated by 
the wilful or negligent conduct of the lessee.” 


This seems to be the common-law rule.” 
But outside of the dictum in Delano v 
Smith set forth above, it has never been 
adopted in Massachusetts. Like the Pynchon 
case, the Delano case involved a wilful act, 
the use of a building as a smallpox hospital. 
The Delano definition was later quoted in 
Thayer v. Shorey,® but the mention of negli- 
gence in the second sentence was omitted. 

While it is true that a common-law action 
of waste in England seemed to lie for negli- 
gence, there is no obligation upon Massa- 
chusetts courts to follow the English law 
where it is not suited to conditions in this 
country.” This rule was invoked to avoid 
the effect of English precedents which held 
that an action of waste lay where the land 
had been improved by a change in the 
nature of its use.” It would seem equally 





rented to or in the care, custody, or control of 
the insured.”’ 

52 Cited in footnote 21. 

58 Cited in footnote 21. 

11 Metc. 304 (1846). 

5594 U. S. 53 (1876). 

5% Com. Land & Ten., p. 188. 

57 56 American Jurisprudence 449. 

58 Cited in footnote 19. 

5° Commonwealth Vv. Knowlton, 2 Mass. 530 
(1807); Sackett v. Sackett, cited in footnote 17. 

© Pynchon v. Stearns, cited in footnote 54; 
3 Dane Abr. 219. 
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appropriate to apply it in determining that the 
action of waste does not lie for negligence. 

Such a line of decision would not be in 
derogation of Cawley v. Northern Waste 
Company." Where the lease contains a spe- 
cific covenant against permissive waste, as 
it does in the Cawley case, the tenant cannot 
be exempted from the consequences of his 
negligence. However, since most tenants 
have no idea of the nature of waste, it is 
heartening to see that the phrase “not to 
make or suffer any waste” is being aban- 
doned in the longer forms now in use in 
favor of more explicit definitions of the 
tenant’s obligations.” Any covenants relat- 
ing to the tenant’s responsibility for negli- 
gence or repair and replacement of property 
should be clearly distinguished from duties 
imposed by operation of law. This will be 
greatly facilitated if there is no necessity 
for imposing a tort liability for negligence 
and consequent pressure to find a relief 
in the lease. 


Protecting Tenant 
Under Present Rules 


It is frequently said by insurance repre- 
sentatives that insurance is the only prac- 
tical way to protect the tenant. There is 
much to be said for this point of view, for 
it is easier for the average tenant to obtain 
insurance than it is to secure legal advice 
and negotiate about the terms of his lease. 
No attorney should forget, however, that 
there are other ways of dealing with the 
problem of a tenant’s liability where the 
interests are large enough to warrant indi- 
vidual attention and the tenant has an ade- 
quate bargaining position. 


Doubtless the best way to protect the 
tenant is through an exculpation clause in 


the lease itself.“ Despite the course of 
events in General Mills, most tenants feel 
that the principal danger lies in a subro- 
gation suit by the landlord’s fire insurer, 
who is often permitted to take advantage 
of the landlord’s rights under the lease as 
well as in tort.“* However, it is clear that 
the insurer is bound by the provisions of 
the lease,” and that the lessee is free to 
contract to relieve himself of the conse- 
quences of his negligence.” Care must be 
taken in drafting such an exculpatory clause 
to encompass both tort liability and the spe- 
cific obligations of the lease, since the land- 
lord will usually have the choice.” Judge 
Sanborn’s dissenting comment on the Gen- 
eral Mills lease is a convincing warning that 
a narrow construction may be adopted by 
the court: 


“It seems to me that the covenant to 
surrender the premises in good condition, 
‘loss by fire and ordinary wear excepted’, 
reasonably may not be construed to relate 
to the lessee’s tort liability, but only to its 
contractual liability to make repairs or re- 
build in case of the destruction of the build- 
ing by fire. Apparently the reason for 
inserting exceptions, such as those here in- 
volved, in surrender clauses of leases was 
to relieve a tenant, who had agreed to keep 
the premises in repair, from any contractual 
liability to repair or rebuild structures in- 
jured or destroyed by fire or from having 
to answer in damages measured by the re- 
production cost of such structures.” 


One disadvantage of this type of clause 
is that some insurance carriers object to 
it.“ As time goes on, however, it is felt 
that the minority who now take this pos- 
ition will change in harmony with the grow- 
ing unpopularity of subrogation suits. But 
there is a caution to be observed. No at- 
tempt should be made to insert an exculpa- 





*! Cited in footnote 21. 

= The following clause is part of a suggested 
lease of cottage, grounds and furnishings: ‘‘7. 
That, at the expiration of said term, the said 
Tenant shall quit and surrender the premises 
and furniture hereby let, in as good state and 
condition as reasonable use and wear thereof 
will permit, damage by the elements excepted, 
unless such damage by the elements shall result 
from the acts of negligence of the Tenant or 
his representatives, or of his or their visitors.’’ 
Gordon, Modern Annotated Forms of Agreement 
(1940 Ed.), p. 777. See also pages 818 and 857 
for other suggested clauses which avoid men- 
tioning waste. 

* See remarks of Chase M. Smith before the 
Insurance Section of the American Bar Associa- 
tion, September, 1950, cited in The National 
Underwriter, September 21, 1950. 

“Vahlsing v. Hartford Fire Insurance Com- 
pany, 108 S. W. (2d) 947 (Tex. Civ. App., 1937); 
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Federal Insurance Company v. Engelhorn, 6 
CCH Fire and Casualty Cases 604, 141 N. J. Eq. 
349, 57 Atl. (2d) 478 (1948). Against: Plate 
Glass Underwriters v. Ridgwood Realty Com- 
pany, 219 Mo. App. 186, 269 S. W. 659 (1925); 
Alexandra Restaurant v. New Hampshire Fire 
Insurance Company, 6 CCH Fire and Casualty 
Cases 425, 272 App. Div. 346, 71 N. Y. S. (2d) 
515 (1947). Vance on Insurance (2d Ed., 1930), 
p. 668. 

& New England Box Company v. New York 
Central & Hudson River Railroad Company, 
210 Mass. 465, 97 N. E. 140 (1912). 

* Restatement, Contracts, Section 574-575; 
Clarke v. Ames, 267 Mass. 44, 165 N. E. 696 
(1929). 

®t Prosser on Torts (1941), pp. 202-205. 

8 ‘Liability for Property Damage,’’ remarks 
of A. T. Seaholm before the Insurance Confer- 
ence of the American Management Association, 
May 22-23, 1950. 
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tory clause of this kind by agreement or 
renewal without notice to the insurance 
carrier, since some courts have held similar 
attempts to be a violation of the subroga- 
tion clause, with the result of voiding 
the policy.” 


Another way of protecting the tenant is 
through a waiver of subrogation rights by 
the landlord’s fire insurer. While better 
than nothing, this method has several un- 
satisfactory aspects. It leaves the tenant 
open to the possibility of a suit by the 
landlord, and creates the undesirable moral 
hazard of a recovery from both fire in- 
surer and tenant. Despite statements to 
the contrary from the industry,” such a 
waiver is not always obtainable unless the 
tenant has some business leverage in his 
own right, and it promises to become more 
difficult to secure such a waiver as attention 
is focused on the problem. 


A similar result can be reached by add- 
ing the tenant as an additional interest on 
the landlord’s fire insurance policy. It is 
well settled that the tenant for years has 
an insurable interest,” and it is relatively 
common to find landlord and tenant joined 
conjunctively “as interest may appear.” ™ 
This has the effect of preventing subroga- 
tion, but has no consequence on the priv- 
ilege of the landlord to sue for excess 
damages, and may even encourage this 
tendency by reason of the deduction of the 
tenant’s interest from the landlord’s insur- 
ance proceeds. This method would be 
more acceptable if the property were insured 
to full value under a repair and replacement 
endorsement,” but this is still an agent’s 
dream in most situations, and one may 
ordinarily expect to find underinsurance of 
actual cash value. By discriminating against 
owners of nonbusiness property who insure,” 
the Internal Revenue Code aggravates this 


*® Vance on Insurance (1941), p. 676. See 
Jackson Company v. Boylston Mutual Insurance 
Company, 139 Mass. 508, 2 N. E. 103, 52 Am. 
Rep. 728 (1885). 

”™ Remarks of E. I. Taylor before the Insur- 
ance Section of the American Bar Association, 
September, 1950, cited in The National Under- 
writer, September 21, 1950. 

™ Vance on Insurance (1941), p. 127. 

™ Barbour, work cited, footnote 9, pp. 84, 130. 

’% The repair or replacement endorsement 
(sometimes called depreciation insurance) used 
by a leading casualty insurer, reads in part as 
follows: ‘‘in consideration of blank premium 
and of the repair or replacement of property 
of the Insured which has been directly dam- 
aged or destroyed by an Accident insured 
against under this policy, the Company agrees 
to indemnify the Insured for the difference 
between the actual cash value (ascertained with 
proper deduction for depreciation) of such 
property at the time of loss or damage and the 
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condition where private residences are 
concerned. 


Where the business situation makes it 
possible, a hold-harmless clause in the lease, 
or a separate agreement if in the middle of 
a term, is the best solution. Insurance 
spokesmen are right, however, in their con- 
viction that, given the present state of the 
law, a tenant’s liability coverage must be 
made readily available at a fair rate. That 
the rate must be in addition to the fire 
premium paid by the landlord seems war- 
ranted in view of the fact that the liability 
recovery may be in excess of actual cash 
value, and that fire rates, at least in theory, 
are made in contemplation of subrogation 
rights. Under modern statutes, the same 
carrier might write both the landlord’s fire 
policy and the tenant’s liability policy. 


To be of any value, the tenant’s liability 
coverage must include all sources of liabil- 
ity. Under the basic policy, only liability 
imposed by law ™ is covered, and provisions 
of the lease which might be interpreted to 
require replacement by the tenant after a 
negligent fire or other casualty caused by 
negligence should be covered by special 
endorsement. Some companies will include 
this without extra premium, All compa- 
nies, however, will examine the provisions 
of the lease with the greatest of diligence 
before attaching ‘this type of endorsement, 
since the lease may saddle the tenant with 
obligations far beyond his common-law 
duty. An absolute obligation to return 
property in good condition, for example, 
makes of the tenant no more or less than 
a property insurer, and any insurance which 
he in turn obtains must be at property in- 
surance rates, not the lower liability rates.” 


If insurance is relied on as water-tight 
protection, it should be of the all-risk type, 


amount actually and necessarily expended by 
or in behalf of the Insured to repair, rebuild or 
replace such property at the same or another 
site."’ 

™ Section 23 (e) (3) of the Code authorizes a 
taxpayer to deduct losses of property arising 
from ‘‘fire, storm, shipwreck, or other casualty 
or theft,’ to the extent not compensated for 
by insurance. In harmony with this, Section 
23 (a) permits the deduction of insurance pre- 
miums directly connected with a _ taxpayer's 
trade or business. But individual insurance 
premiums not connected with the production of 
income are nondeductible, thus placing a pre 
mium on ‘‘self-insurance.’’ 

% This phrase is understood by tradition 
rather than logic to refer to tort liability. 

% ‘Liability for Property Damage,’’ remarks 
of A. T. Seaholm before Insurance Conference 
of the American Management Association, May 
22-23, 1950. 
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and not simply be limited to liability for 
fire or explosion, even though fire provides 
the greatest chance of loss. It should also 
cover personal property in the “care, cus- 
tody, or control” of the insured, if this is 
not already covered. 


Summary 


Few cases have made such a deep im- 
pression on insurance lawyers as Goldman 
v. General Mills, Inc., in which a United 
States District Court decided that a tenant, 
holding under a lease which obligated it 
to return the premises at the end of the 
term in as good condition as when re- 
ceived, “loss by fire” excepted, was liable 
in tort for the negligent destruction of the 
premises by one of its servants. A later 
reversal by the Court of Appeals for the 
Eighth Circuit did not allay the interest 
in the case. Some attorneys and represent- 
atives of the insurance industry looked 
forward to greater subrogation recoveries 
by fire and property insurers of landlords, 
while others hastened to develop new forms 
to protect the tenant, who could not cover 
himself under the standard forms then 
available. Demand for this type of insur- 
ance is still increasing. 


The opinions in the General Mills case re- 
flect the inadequacy of the law relating to 
the liability in tort of the tenant for years 
for negligent damage to leased property, 
particularly by fire. Under Massachusetts 
law, the action is in tort in the nature of 
waste under General Laws (Ter. Ed.), 
Chapter 242, Section 2. There is no direct 
authority, however, on the question of 
whether an action of waste will lie for negli- 
gence. It is clear from Lothrop v. Thayer™ 
that a tenant at will is not so liable. If the 
problem of General Mills should arise in 
Massachusetts as a question of first im- 
pression, the court would have an excellent 
opportunity to make the law applicable to 
a tenant for years consistent with that ap- 
plicable to a tenant at will, and to lay a 
firm foundation for the use of modern in- 
surance techniques in protecting the inter- 
ests of both landlord and tenant. It is felt 
that a decision which limited a tort action 
in the nature of waste to cases of volun- 
tary waste would best serve this purpose. 


But protection of clients who hold leased 
property cannot await the chance of such 
a decision. For the average tenant, with a 
relatively small holding and little bargain- 
ing leverage, liability insurance offers the 
best method of procedure, and is now avail- 
able from most fire and éasualty compa- 
nies. If the tenant is substantial enough 
to make legal assistance on the negotiation 
of a new lease feasible, a clause in the lease 
will, if properly worded, provide the best 
protection of all. There are certain other 
arrangements offering partial protection 
which may be suitable to special circumstances. 


There are indications that the plaintiff in 
Goldman v. General Mills, Inc., will not rest 
contented with his defeat in the court of ap- 
peals.* While a clearer view of the basis 
for the court of appeals decision would be 
desirable, should certiorari be granted, it 
is to be hoped that the ultimate outcome 
will not be disturbed. Most responsible 
attorneys and insurance men will join ten- 
ants as a class in praying: 

“Do not, when my heart hath ’scaped this 

sorrow, 
Come in the rearward of a conquer’d 
woe; 

Give not a windy night a rainy morrow, 

To linger out a purpos’d overthrow.” 


[The End] 





A GOOD LISTENER 





In the centennial issue of the J/linois 
Central Magazine Joseph H. Wright, 
general counsel for the road, tells 
about the accident witnessed only by 
a farmer. 


“T ran out in the road,” the farmer 
testified, “and I saw a dead man lying 
by the track and a truck turned over 
and another dead man lying beside it, 
and I said to myself, ‘Something must 
have happened!’” 


The presiding judge said, “You can- 
not tell what you said to yourself.” 
“Why not?” asked the witness. 


“There was no one else there for me 
” 
to talk to. 








" Cited in footnote 21. 

* A petition for rehearing was filed on Octo- 
ber 19, 1950, in the court of appeals, alleging 
(1) that there was no evidence that there was 
an understanding, independent of the lease, 
that Goldman would procure fire insurance, 
(2) that there was no evidence that the rent 
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was agreed to in view of the fire insurance 
cost to the landlord and (3) that the court 
inadvertently found, contrary to the record, 
that fire insurance in excess of the owner’s 
investment was obtained. The National Under- 
writer, October 26, 1950. 
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The law of accident insurance is mired 
in a “Serbonian Bog,” says the author, 
a member of the New York bar. This 


article is reprinted from the December, 
1950 issue of the Fordham Law Review. 





PRACTICING LAWYER, in his con- 

scientious effort properly to advise a 
client as to the likelihood of the latter’s 
recovering a verdict in his favor (for, after 
all, that is what the client is really interested 
in), quite often is faced with the situation 
that there are either (a) none or too few 
authorities or (b) too many, concerning 
the particular problem, upon which a sound 
conclusion may reasonably be based. 


The construction of an insurance contract 
as related to a particular set of facts more 
often than not presents a situation where 
a plethora of decisions, often contradictory 
and inconsistent in their application of 
principles of insurance contract law to seem- 
ingly similar or analogous factual circum- 
stances, will be such as almost to defy logical 
analysis. Consequently, despite the wealth 
of authority, the lawyer in his despair will 
often wish that there were fewer cases on 
the subject with which he is concerned. 


At best the attorney can merely highlight 
for his client the applicable legal and factual 
problems and rationalize on the difficulties 
inherent in the case, and assume his precari- 
ous fence-sitting posture with as much aplomb 
as possible. With the purpose of (a) ren- 
dering the benefit of research to the practic- 
ing lawyer in the hope that it may be of 
some assistance, and (b) illustrating to the 
undergraduate law student the manifold prob- 
blems often besetting attorneys that arise 
out of a seemingly simple set of facts, this 
article has been written. 
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OVEREXERTION AS ACCIDENTAL DEATH PERMITTING 





Recovery ofDot 


Statement of Facts 


One Smythe and his newly married wife 
had recently removed to a respectable Cats- 
kill town, where he had purchased at the 
town’s outskirts a house on an acre plot, 
practically on the edge of an adjacent forest. 
One late fall Saturday afternoon, while 
Smythe and his wife in near darkness were 
enjoying television, something crashed through 
the picture window of Smythe’s new home. 


There was Mrs. Smythe’s fearful scream, 
accompanied by a nearby heavy thud on the 
floor of the room, the excited barking of 
several dogs and virtual darkness since the 
television set had become disconnected. 
Smythe felt his wife slump against him; he 
jumped up, supporting her, and turned on 
the table lamp switch. This is what he saw: 
a huge deer, bloody, stretched out lifeless 
on the floor; by the broken picture window 
were two of his neighbor’s hunting dogs 
baying furiously for all they were worth. 
Just as Smythe’s wife came out of her faint, 
a neighbor, dressed in a deer hunting cos- 
tume and carrying a rifle, came running up, 
breathless, and stood aghast, outside the 
window. 


After some of the excitement had died 
down, Smythe and his neighbor half-dragged, 
half-carried the buck, a splendid specimen 
weighing approximately 225 pounds, out of 
the house, across the newly fallen snow, 
up a slight incline, to the neighbor’s home, 
about 400 feet away. Then, by the dint of 
much effort, they managed to carry the deer 
upstairs into the attic. Smythe went back to 
his home and had a cocktail before dinner 
in an attempt to get over the tired feeling 
that he had after all the excitement and 
exercise. The Smythes kept their engage- 
ment that evening to play canasta at another 
neighbor’s house. However, since Smythe 
still seemed upset and tired, he went home 
early, a little before midnight. 
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Soon after reaching home, Smythe com- 
plained of chest pains and about one in the 
morning he died, presumably of a heart 
attack induced by the excitement and over- 
exertion. In accordance with his wishes, 
Smythe’s body was cremated and at that 
time apparently no one was aware of the 
desirability or the necessity of an autopsy 
in case a claim should be asserted for 
double indemnity. 


One of the life insurance policies issued 
by a Massachusetts company to Smythe 
provided for double indemnity benefits in 
case of accidental death. The pertinent clause 
at bar set forth an undertaking by the insur- 
ance company to pay such additional death 
benefit if death of the assured 


“ 


resulted directly and independently 
of all other causes from bodily injury effected 
solely through external, violent and acci- 
dental means, which injury is evidenced by 
a contusion or wound on the exterior of 
the body (except in case of accidental drown- 
ing Or an internal injury revealed by an 
autopsy), and such death occurred 
within ninety days after such injury was 
sustained. ; 

“The aforesaid accidental death benefit 
shall not be payable . if the death of the 
insured occurred directly or indirectly from 
or was contributed to by physical or mental 
disease or infirmities or bacterial infection 
other than that occurring simultaneously 
and through an accidental cut or wound.” 


Legal Problem 


To the attorney for Smythe’s estate a 
fairly exhaustive examination of the law 
regarding the recovery of double indemnity 
benefits in case of accidental death appeared 
to be in order. The main purpose of such 
research was to attempt to evaluate the 
likelihood of success in the light of the cases 


Double Indemnity Benefits 


Benefits 


By HOWARD A. LAWRENCE 


on the subject and to have available a sum- 
marization of the applicable law and deci- 
sions in order to determine in the first 
instance whether claims for double indemnity 
should be asserted. There are here dis- 
cussed in some detail a number of decisions 
on the subject Of accidental death that will 
serve to illustrate the perplexity and ram- 
ifications inherent in a problem of this na- 
ture. The writer believes that the principles 
herein set forth represent the present status 
of the applicable law. 


For the purposes of this discussion it is 
assumed (although actual proof undoubtedly 
will be difficult) that it can be medically 
proven that Smythe’s death was caused by 
physical damage to his heart which occurred 
as a result of the excitement engendered by 
the incident and the consequent exertion of 
carrying the deer a considerable distance 
and upstairs. Assuming that fact, is it 
likely that it can be established that Smythe 
died as the result of an accident within the 
terms, conditions and provisions of the policy 
previously quoted? 


The answer to that question is not easy, 
especially since there are a number of col- 
lateral questions involved, which are later 
referred to. In any event the primary ques- 
tion of double indemnity divides itself into 
these two propositions: 


(1) Did Smythe die as the result of “bodily 
injury effected solely through external, vio- 
lent and accidental means”? The answer is 
probably yes. 


(2) Will the policy provision requiring 
evidence of “a contusion or wound on the 
exterior of the body” nevertheless prevent 
recovery? The answer is again probably 
in the affirmative. 

Naturally the decision of a court con- 
struing an insurance contract will depend 
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to a great extent upon its particular phrase- 
ology; in this connection, two general prin- 
ciples of construction should be kept in 
mind: (a) insurance contracts are to be 
construed strongly against the insurer, but 
(b) they also are to be interpreted in the 
light of language commonly used and under- 
stood, i.e., our common speech as used by 
the ordinary businessman or the average 
pérson. 


Nevertheless, despite the availability of 
these general rules of construction, it is 
impossible to reconcile the many different 
results arrived at by the courts on appar- 
ently the same sect of facts. Moreover, the 
various judges continually indulge in “dis- 
tinctions without a difference.” For example, 
many conflicting decisions arise as a result 
of an attempt to draw a distinction between 
“accidental death and accidental means” or 
between “accidental means and accidental 
results.” 


Without essaying to delwe into all the 
subtle refinements pertaining to such dis- 
tinctions (i.e, “accidental death and acci- 
dental means”), which “few can understand 
until pointed out by lawyers and judges,’ 
it appears that the primary reason for the 
conflict in the reports interpreting insurance 
contracts is the attempt of some courts to 
make such refined distinctions. To put it 
succinctly, if the assured voluntarily and 
intentionally embarks upon a certain course 
of action, such as taking an overdose of 
veronal*® to cure an earache and thereby 
causes his unintended death, an insurance 
company will often contend that the acci- 
dent policy did not insure against accidental 
death but only against death caused by an 
accidental means, and that there were no 
accidental means, Or put another way, “if 
a result is such as follows from ordinary 
means, voluntarily employed, in a not un- 
usual or unexpected way, it cannot be called 
a result effected by accidehtal means; but 


1 Mansbacher v. Prudential Insurance Com- 
pany, 273 N. Y. 140, 144, 7 N. E. (2d) 18, 20 
(1937). 

2 The Mansbacher case, footnote 1. 

* United States Mutual Accident Association 
v. Barry, 131 U. S. 100, 121 (1889). See foot- 
note 72. 

* Landress v. Phoenix Mutual Life Insurance 
Company, 291 U. S. 491, 495 (1934). 

5 Gallagher v. Fidelity 4 Casualty Company, 
163 App. Div. 556, 148 N. Y. S. 1016 (1914), 
aff'd 221 N. Y. 664, 117 N. E. 1067 (1917). 

* Milton, Paradise Lost, Book II, line 592: 

“A gulf profound as that Serbonian bog 

Betwixt Damiata and Mount Casius old, 
Where armies whole have sunk."’ 

An excellent editorial on the Serbonian Bog 

aspect of accident insurance is contained in 123 
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if,,in the act which precedes the in- 
jury, something unforeseen, unexpected, un- 
usual occurs which produces the injury, then 
the injury has resulted through accidental 
means.” * 


If this purported explanation of the dis- 
tinction seems like just so much logomachy, 
perhaps most of the blame should be put 
upon the courts, for an ordinary mortal, 
even with a respectable experience in the 
law, is often hard put to understand the ra- 
tionale of the attempted distinctions. 


Fortunately for the practicing attorney, 
at least in New York, such distinctions are 
no longer made. Yet, illustrating the sharp 
conflict, we have the Supreme Court of the 
United States holding that there can be 
no recovery for death from sunstroke suf- 
fered while the decedent was playing golf, 
under an accident policy insuring against 
death resulting from “bodily injuries effected 
through external, violent and accidental 
means,” * whereas the Court of Appeals of 
New York decides the identical question to 
the contrary and permits a recovery.’ Jus- 
tice Cardozo vigorously dissented in the 
Supreme Court. He spiritedly pointed out 
that the action of the majority would plunge 
the law of accident insurance into a “Ser- 
bonian Bog.”* There is no doubt that the 
law of accident insurance is bogged down 
to such an extent that a traveler in that 
branch of the law well-nigh despairs of ever 
being able to come up with a firm opinion 
out of such treacherous footing." 


The necessity and the importance of the 
preceding discussion concerning “accidental 
death” and “accidental means” should be- 
come more apparent as numerous author- 
ities are considered in detail, for it is only 
by realizing that some judges make such 
distinctions that a person can expect to keep 
his head above water in the ocean of irrecon- 
cilable conflicts in the cases. 


New York Law Journal 1732 (Correspondence, 
May 16, 1950). 

tAnother writer has also commented along 
these lines as follows: ‘‘This whole branch of 
insurance law has become shrouded in a 
semantic and polemical maze, and the result 
has been ‘almost a wilderness of cases in which 
varying facts and situations have been applied 
to varying principles’. The situation is fast 
approaching a point where the slight flame of 
legal theory involved is being smothered. Some 
of the courts have felt it necessary to resort 
to tortuous and tortured legal jiu-jitsu to 
distinguish and differentiate between ‘accidental 
means’ and ‘accident’, ‘accidental result’, ‘ac- 
cidental death’, ‘accidental injury’, etc.’’ Note, 
166 A. L. R. 477 (1934). 
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Referring more specifically to the Smythe 
situation at hand, in essence it resolves it- 
self down to a case of overexertion. Did the 
physical act of exertion, necessitated by the 
lifting and carrying of the deer, coupled 
possibly with the emotion and excitement 
generated by the occasion, cause Smythe’s 
death? The cases on the subject of over- 
exertion are legion, and just as many can 
be found denying recovery as permit recovery. 


Overexertion Cases 


As the writer views the problem, medical 
testimony as to (a) the cause of Smythe’s 
death, (b) the relationship between the ex- 
ertion of carrying the deer and the cause of 
death and (c) evidence of an external wound 
(or some proof that a heart rupture or 
embolus is an external wound) constitutes 
the crux of the matter for the successful 
prosecution of a suit to recover double in- 
demnity benefits for Smythe’s death as acci- 
dental. Such medical proof in the writer’s 
opinion must be forthcoming, for the case 
will actually turn upon that factual question. 
While the decisions are often inconsistent, 
the writer believes that there is sufficient 
authority in favor of a recovery for acci- 
dental death provided there is present the 
factual medical proof necessary to sustain a 
plaintiff’$ contention that death resulted from 
an accident, induced by overexertion. (The 
problem of proof of an “external wound” is 
separately discussed, later.) 


Applicable decisions on the point of over- 
exertion will now be considered in some 
detail. (Naturally this discusion has gen- 
erally been restricted to the situation where 
there was no physical blow, fall, ete., as such.) 


“Accidental Death,” 
“Means” and ‘Results’ 


A good case with which to start this phase 
of the discussion is Rock v. Travelers’ Insur- 
ance Company’ involving death occasioned 
by the strain of carrying a heavy casket 
at a funeral. There the insured was acting 
as a pallbearer but collapsed while engaged 
in that operation and almost immediately 
died of an acute dilation of the heart. The 
beneficiary sought to obtain benefits under 
an insurance policy for death “resulting from 
bodily injuries effected directly and independ- 
ently of all other causes, through external, 


*172 Cal. 462, 156 Pac. 1029 (1916). 
*11 CCH Life Cases 742, 295 N. Y. 294, 67 


N. E. (2d) 248 (1946). 
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violent and accidental means.” Although 
the California court conceded that decedent’s 
heart had not been able to withstand the 
strain put upon it by the exertion of carry- 
ing the casket and that such strain had pro- 
duced the dilation and consequent death, it 
denied recovery upon the ground that the 
policy did “not insure against accidental 
death orinjuries, but against injuries effected 
by accidental means.” The basis for this 
logomachy was the fact that nothing unusual, 
such as slipping or falling, had occurred in 
the carrying of the casket. 


Despite the result reached in this Cali- 
fornia case, the writer does not believe that 
it represents the best authority on the sub- 
ject today. Its attempted distinction between 
“accidental death” and “accidental means,” 
as the rationale of its decision, would prob- 
ably not be followed today, at least in New 
York. Assuming that the overexertion 
affected the heart, such death should now be 
considered as coming within policy coverage 
for death arising out of external, violent and 
accidental means, A late New York decision 
will serve to demonstrate the validity of 
this contention: Burr v. Commercial Travel- 
ers Mutual Accident Association. 


The facts of that case are worthy of 
detailed examination. It involved a policy 
insuring the decedent against loss of life 
“caused solely and exclusively by external, 
violent and accidental means.” In early 
March the decedent was driving his auto- 
mobile in central New York State during a 
severe snowstorm. The blizzard became so 
bad that it was possible to travel only upon 
one half of the roadway, with a snow plow 
being unable to keep the road entirely open. 
It was bitter cold, visibility was poor and 
there was a very high wind. The decedent 
met another car going in the opposite direc- 
tion, which sideswiped the decedent’s fender, 
throwing his vehicle into the ditch. 


Having been unable to get his car back 
onto the road, the decedent left the auto- 
mobile, obtained a snow shovel from a 
neighboring farmhouse, and tried to shovel 
the snow away in the high wind. The dece- 
dent apparently hit himself against the shovel 
and the car, and had to be helped back 
into the automobile.” Thereupon he sat 
down, breathing heavily for a moment, and 
then died. The court in its opinion went 
into great length in discussing the nature 
of accidents and the authorities thereon. 
In this connection it definitely declared that 


” Although apparently there was sort of a 
fall, the decision did not turn on such point 
but was decided simply as an overexertion case. 
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“In this State there is no longer any dis- 
tinction made between accidental death and 
death by accidental means, nor between ac- 
cidental means and accidental results.” In 
the course of its opinion the court also 
reaffirmed its holding that insurance policies 
should be written in English that the aver- 
age man can comprehend, stating: 


“We pointed out that insurance’ policies 
upon which the public relies for security in 
case of accident should be plainly written 
in understandable English ‘free from fine 
distinctions which few can understand until 
pointed out by lawyers and judges’. A dis- 
tinction between ‘accidental means’ and 
‘accidental results’ is certainly not under- 
stood by the average man and he is the one 
for whom the policy is written.” ” 


What Constitutes Accident? 


The decision of the court of appeals was 
to the effect that it was a jury question on 
all the facts of the case whether, among 
other things, the decedent’s death was caused 
by overexertion. Although there seems to 
exist a distinction concerning the legal effect 
of overexertion when the act inducing over- 
exertion is natural or customary with a 
householder in or about his home or of a 
workman at his work, as contrasted with an 
act of overexertion under different circum- 
stances, the following quotation from the 
Burr opinion should indicate that the effects 
of overexertion can be such as to bring that 
act within the accidental death clause of the 
insurance policy: 


“It is true that the trial court in the por- 
tion of its charge quoted (supra, p. 301) used 
the word ‘overexertion’. In this State we 
have not permitted recovery under a policy 
insuring against a loss ‘which is the direct 
and proximate result of and which is caused 
solely and exclusively by external, violent 
and accidental means’ when the act was 
the natural and customary act of a house- 
holder in or about his house, or of a work- 
man within the scope of his duties in his 
calling. (Allendorf v. Fidelity Casualty Co., 
250 N.Y. 529; Silverstein v. Metropolitan Life 
Ins. Co., 254 N. Y. 81, 85; Wilcox v. Mutual 
Life Ins. Co., 265 N. Y. 665; see, also, Fane v. 
National Assn. of Railway Postal Clerks, 197 
App. Div. 145; Niskern v. United Brotherhood, 
93 App. Div. 364; Appel v. Aetna Life Insur- 
ance Co., 86 App. Div. 83, aff’d, 180 N. Y. 514.) 


“It seems quite clear here, however, that 
on the facts presented, a chain of causation 


was set in. motion beginning with the auto- 
mobile accident in the course of and brought 
about by travel in a very heavy snow and 
wind storm, followed in turn by what may 
be termed an emergency resulting from the 
fact that the deceased had his wife and thir- 
teen-year-old son with him at a time when 
the cold was bitter and the automobile was 
being filled with sifting snow, and it was 
necessary for the deceased to act to protect 
his family. The court referred in conclusory 
terms and in the disjunctive to possible 
causes of death after correctly stating the 
applicable law as quoted (supra, p. 301), but 
neither the court nor the jury on this record 
could have understood the word ‘overexer- 
tion’ in the sense in which it might have been 
used in the Allendorf and Wilcox cases. This 
case is no more comparable to the conven- 
tional overexertion case than if the deceased 
had, by an accident, been thrown into a pit 
and in endeavoring to clamber out in order 
to save his life had died by reason of over- 
exertion in climbing, or had been thrown 
by an accident into the water and had died 
from oxerexertion in attempting to swim 
ashore.” ® 


This decision also stands for the proposi- 
tion that usually the jury will be given the 
right to make a determination as to the 
facts. Since that theme runs throughout 
most of the opinions on the subject at hand, 
no further specific reference to that self- 
evident principle will be made in this memo- 
randum. It is also noteworthy to observe 
that in the Burr decision the jury was per- 
mitted to overrule medical opinion, based 
upon an autopsy, that the decedent had died 
of a pre-existing heart condition. 


Several years later the Appellate Division 
followed the Burr decision in the case of 
Rankin v. New York State Employees’ Retire- 
ment System.* That case involved a con- 
struction of the civil service law pertaining 
to disability arising “as a natural and proxi- 
mate result of an accident sustained in serv- 
ice.” On a bitter cold winter day, a truck 
driver’s gas line and fuel mechanism froze. 
After working on them unsuccessfully for 
three quarters of an hour, he walked in deep 
snow to a building where he arrived in an 
exhausted condition. After resting, he as- 
sisted in the removal of his truck. He then 
proceeded home in the afternoon and went 
to bed, running a temperature. A few days 
later it was discovered that he was suffering 
from pleurisy and tuberculosis. Eventually 
he became totally disabled. 





11295 N. Y., at p. 302, 67 N. E. (2d), at p. 252. 
* Footnote 11. 
13 295 N. Y., at p. 305, 67 N. E. (2d), at p. 253. 
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4274 App. Div. 160, 80 N. Y. S. (2d) 772 
(1948). 
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The Appellate Division, in its decision 
permitting a recovery, relied upon the Burr 
opinion and declared: 


“In another field a recovery under an ac- 
cident insurance policy was upheld where 
a decedent died of a heart attack in attempt- 
ing to extricate his car from a ditch (Burr 
v. Commercial Travelers Mut. Accident Assn., 
295 N. Y. 294). While each case must be de- 
termined on its own set of facts the author- 
ities cited denote considerable latitude in 
passing upon findings of accidental injuries. 
Many injuries occasioned by heavy or un- 
wonted exertion following an unusual event 
or mishap have been classed as accidental. 
Doubtless the correct test to apply is to 
determine how the primary event would be 
styled in the speech of common men. And 
this ordinarily is a matter of fact, not of law. 


“Defendants urge, as a matter of law, 
that there was nothing catastrophic or extra- 
ordinary in the chain of events which caused 
the reactivation of tuberculosis in plaintiff’s 
left lung. We think to the contrary that the 
genetic event was unusual and out of the 
ordinary as a matter of fact. Assuming the 
weather conditions were not abnormal for 
the time and place, as defendants suggest, 
we do not believe that the freezing of a gas 
line and pump in a moving motor vehicle 
to be a usual and common occurrence. If 
such were the fact the operation of any auto- 
mobile after the same had been started 
would be most uncertain in subzero weather. 
There is nothing before us to indicate that 
such an occurrence is common. We are, 
therefore, of the opinion that the happening 
of such an event would be termed accidental 
in common speech. 


“Plaintiff's exposure and physical effort 
followed as a matter of course and as a nat- 
ural consequence of the primary mishap. All 
of the medical testimony agrees that his sub- 
sequent physical disability was the direct 
result of that exposure and effort.” * 


Jury Question 


Another excellent case is Simson v. Com- 
mercial Travelers Mutual Accident Associa- 
tion.* There the trial judge had set aside 
the verdict of the jury in plaintiff’s favor, on 
the ground that the injury had not been 


caused by “violent, external and accidental 
means.” The appellate court reversed, and 
reinstated the jury’s verdict because the trial 
judge had erroneously taken the case away 
from the triers of the facts. The facts 
contained in this report are most pertinent. 
Plaintiff claimed that while attempting with 
considerable force to open a desk which had 
become jammed, he felt a sharp and sudden 
internal pain. Apparently plaintiff had rup- 
tured himself in the process, for shortly 
thereafter he underwent an operation for 
a strangulated hernia. In holding it was a 
factual question for the jury, the court 
observed: 


“A rupture resulting from an unusual 
exertion in opening a drawer may well be 
held by the triers of the facts to be an acci- 
dental consequence of violent and external 
exertion. The occurrence clearly falls within 
the causes defining accidents from violent, 
external and accidental means. (Meyer v. 
New York Life Ins. Co., 249 App. Div. 243; 
Lewis v. Ocean Accident & Guaranty Corp., 
224.N. Y. 18.)”” 


Similarly, in Hunter v. Federal Casualty 
Company,* plaintiff wrenched his back while 
engaged in physical exertion and felt some- 
thing give way there; later paralysis de- 
veloped. The jury’s verdict for plaintiff on 
the disputed question of fact as to whether 
his disability had been caused by an acci- 
dental injury or by infantile paralysis was 
upheld by the appellate court.” Likewise, 
in Cambareri v. Metropolitan Life Insurance 
Company,” the Appellate Term recently held 
that it was a jury question as to whether 
plaintiff had exerted himself unusually, while 
transferring a heavy bundle of magazines, so 
as to come within the coverage of the acci- 
dent insurance policy. 


Illustrative of the difficulties inherent in 
accident matters and the conflicting views of 
judges in the very same state, is the history 
of the recent New York case of Kleinman v. 
Metropolitan Life Insurance Company.” Plain- 
tiff claimed accidental death benefits under 
a life insurance policy providing for double 
indemnity upon proof of the “death of the 
insured, as a result, directly and independ- 
ently of all other causes, of bodily injuries 
sustained solely through external, violent 
and accidental means, provided . . . that 





274 App. Div., at p. 163, 80 N. Y. S. (2d), at 
p. 774, 

Bias CCH Life Cases 934, 263 App. Div. 297, 32 
N. Y. S. (2d) 615 (1942), aff'd 289 N. Y. 700, 
45 N. E. (2d) 457 (1942). 


* 263 App. Div., at p. 298, 32 N. Y. S. (2d), 
at p. 616. 


*199 App. Div. 223, 191 N. Y. S. 474 (1921). 
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% This Hunter decision is also pertinent on 
the problem of ‘‘visible wound’’; further discus- 
sion on that point is found at page 285. 

20185 Misc. 273, 56 N. Y. S. (2d) 455 (1945). 

21298 N. Y. 759, 83 N. E. (2d) 157 (1948), 
rev’g 12 CCH Life Cases 1128, 273 App. Div. 
252. 76 N. Y. S. (2d) 618 (1948); subsequent 
trial, 14 CCH Life Cases 61, 276 App. Div. 142, 
93 N. Y. S. (2d) 511 (1949). 
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death shall not have occurred as the result 
5 a or by the contribution, directly or 
indirectly, of disease or of bodily or mental 
infirmity.” It appeared that the insured was 
a traveling salesman and, while making a 
call, playfully put his arm around another 
person’s neck. That person, who was at 
that moment bent over, suddenly straight- 
ened up and turned, causing the insured 
to fall to the floor. The insured remained 
there several minutes and was pale when he 
finally got to his feet. Death ensued several 
months later and plaintiff contended that the 
insured died of a heart attack caused by 
the fall. There was the usual conflict of 
medical opiniom Plaintiff's doctor was of the 
opinion that the fall caused a rupture of 
a small coronary artery (coronary throm- 
bosis) which resulted in heart failure. De- 
fendant’s witness testified as to the heart 
condition revealed by an autopsy and as- 
cribed the death to a pre-existing sclerosis 
of the largest corunary artery. Under these 
circumstances, the Appellate Division de- 
clared that the positive proof furnished by 
the autopsy made any jury’s finding based 
upon opinion testimony speculative. But 
the court of appeals reversed the Appellate 
Division and held that the evidence pre- 
sented a question of fact as to whether de- 
cedent’s death resulted from an accident 
within the meaning of the policy. 


Upon a subsequent trial plaintiff again 
obtained a jury verdict in her favor. Never- 
theless, the Appellate Division once more 
reversed on the ground that it was against 
the weight of the credible evidence. Plain- 
tiff’s doctor had again testified that the death 
was caused by a thrombosis resulting from 
the accidental fall whereas defendant’s doc- 
tor contended that the autopsy conclusively 
proved that the occlusion was due to a cor- 
onary sclerosis. The Appellate Division gave 
complete weight to defendant’s testimony, 
stating: 


“It thus appears that the absolute diag- 
nosis after autopsy shows no factual basis 
for the tentative determinations of throm- 
bosis and dilatation of the heart in the clin- 


22276 App. Div., at p. 144, 93 N. Y. S. 
at p. 512 

*% Standard Accident Insurance Company v. 
Heatfield, 9 CCH Life Cases 772, 141 F. (2d) 648 
(CCA-9, 1944). 

*% Pierce: v. Pacific Mutual Life Insurance 
Company, 5 CCH Life Cases 408, 7 Wash. (2d) 
151, 109 Pac. (2d) 322 (1941). 

* Breese v. Fidelity & Casualty Company, 
247 App. Div. 850, 286 N. Y. S. 488 (1936). 

*% Paoli v. Loyal Protective Insurance Com- 
pany, 289 Ill. App. 87, 6 N. E. (2d) 909 (1937). 

* Pledger v. Business Men’s Accident Asso- 
ciation, 228S. W. 110 (Tex., 1921). 


(2a), 


ical diagnosis, on which the medical expert 
for the plaintiff rested his opinion,” ” 


Subsequent developments, if any, in this 
Kleinman case are unavailable at present 
writing. However it does illustrate (a) the 
importance of adequate medical preparation 
and presentation, upon which the case at 
bar would probably turn, (b) the variation 
in thinking among the judges and (c) the 
likelihood that a close and borderline case 
would have to be vigorously fought, prob 
ably through several trials and appeals. 


Other Cases 


In lieu of discussing in detail any more 
cases wherein recovery was allowed in 
overexertion cases (which would be merely 
cumulative, for the decisions on this point 
are veritably legion) a representative num- 
ber, particularly from other jurisdictions, 
pro and con, will be here briefly referred 
to. Recovery has been allowed in these 
instances as being caused by “external, 
violent and accidental means”: 


(1) for a heart attack incurred when at- 
tempting to right an automobile after it had 
skidded into a ditch; * 

(2) where fright and exertion induced by 
an impending automobile crash caused a 
cerebral hemorrhage; ™ 


(3) for a coronary thrombosis suffered 
when tripping over a garden hose while 
carrying a heavy load; * 

(4) when a brain abscess developed after 
lifting a sack of cement; ” 


(5) as the result of a rupture of the heart 
vessels suffered in lifting some cotton bales 
at noon (death occurring at five p. m. the 
same day); 


(6) for a hernia occurring while trying to 
start a pump engine; * 


(7) when the lunging of a horse caused 


a coronary thrombosis; ™ 


(8) after a fall resulted in a 


thrombosis; ™” 


coronary 
1 CCH 
(2d) 


* Bankers Life Company v. Nelson, 4 
Life Cases 1087, 56 Wyo. 260, 108 Pac. 
584 (1940). 

” Clay County Cotton Company v. Home Life 
Insurance Company, 4 CCH Life Cases 535, 113 
F. (2d) 856 (CCA-8, 1940). 

* Mutual Benefit Health & Accident Associa- 
tion v. Francis, 10 CCH Life Cases 806, 148 F. 
(2d) 590 (CCA-8, 1945); this case contains excel- 
lent data regarding medical terms and medical 
testimony, particularly in question and answer 
form. 
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(9) for a rupture of the pancreas while 
pitching hay; ™ 

(10) where inhalation of smoke and over- 
exertion caused a coronary occlusion; * 

(11) for a rupture of sacroiliac muscles 
suffered in supporting a heavy weight;™ 

(12) where the gall bladder was ruptured 
when lifting a heavy stove;™ 

(13) for angina pectoris resulting from a 
fall; * 

(14) as the result of a rupture of the 


lumbo-sacral intervertebral disc incurred 
when lifting a patient out of bed; ™ 


(15) when a stomach ulcer was ruptured 
in lifting a sack of flour; ™ 

(16) upon drowning; * 

(17) as the result of overexposure and 
freezing; ™ 

(18) from an overdose of sleeping pills; “ 


(19) as the 
poisoning; “ 


result of carbon monoxide 


(20) in the case of ptomaine poisoning or 
acute indigestion; ® 

" Shurte v. National Life & Accident Insur- 
ance Company, 2 CCH Life Cases 474, 150 Kan. 
169, 92 Pac. (2d) 70 (1939). 

% Police & Firemen’s Insurance Association 
v. Blunk, 1 CCH Life Cases 1064, 207 Ind. App. 
279, 20 N. E. (2d) 660 (1939). 

® Commercial Casualty Insurance Company v. 
Mathews, 57 Ga. App. 446, 195 S. E. 887 (1937). 

4 Nelson v. Business Men’s Assurance Com- 
puny, 2 CCH Life Cases 915, 108 F. (2d) 363 
(CCA-7, 1939). 

% Root v. London Guaraniee & Accident Com- 
paxy, 92 App. Div. 578, 86 N. Y. S. 1055 (1904), 
aff'd 180 N. Y. 527, 72 N. E. 1150 (1905). 

% Inter-Ocean Casualty Company v. Brock- 
man, 6 CCH Life Cases 661, 123 F. (2d) 1006 
(CCA-5, 1942), cert. den. 315 U. S. 816 (1942). 

* Sentinel Life Insurance Company v. Black- 
mer, 77 F. (2d) 347 (CCA-10, 1935), cert. den. 
296 U. S. 602 (1935). 

* Mutual Life Insurance Company v. Hess, 
12 CCH Life Cases 477, 161 F. (2d) 1 (CCA-5, 
1947). 

“Wills v. Midland National Life Insurance 
Company, 2 CCH Life Cases 188, 108 Mont. 536, 
91 Pac. (2d) 695 (1939). 

“ Meyer v. New York Life Insurance Com- 
pany, 249 App. Div. 243, 291 N. Y. S. 912 (1936), 
app. dism’d 276 N. Y. 557, 12 N. E. (2d) 573 
(1937). Incidentally, after reviewing the au- 
thorities on accidents, the Appellate Division 
made this pertinent observation concerning 
“external force’’: 

So we may say that in this State the defini- 
tions of ‘accident’ and ‘accidental’ are not 
Strictly limited to the sudden application of 
some external and violent force, but include 
something that happens which causes injury or 
death, where the original act was a voluntary 
one leading not to the natural and probable 
consequences, but to an unforeseen result. This 
in the common speech of men is deemed an 
accident, and the cause accidental. 
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(21) where a dentist utilized an X-ray 
machine in treating patients and developed 
ulcers on his fingers; “ 


(22) heat prostration induced by lifting 
heavy bags of coffee on a hot day; “ 


(23) where vomitus lodged in the throat, 
causing asphyxiation; “ 

(24) pulmonary embolism induced by 
violent choking, coughing and snoring after 
an operation even though the embolus was 


derived from a thrombosis incurred in a 
previous operation; “ 


(25) when the act of jumping back sud- 
denly so as to avoid being hit by an auto- 
mobile resulted in damage to the coil of 
the small bowel; “ 


(26) from fright and strain when driving 
a runaway horse. “ 


But recovery has been denied under these 
circumstances: 


(1) for a coronary thrombosis suffered 
when pushing a stalled automobile; ® 


(2) where a railway mail clerk ruptured 
himself when lifting heavy sacks of mail in 
the course of his customary occupation; ® 


“Likewise, the words ‘external’ and ‘violent’ 
are not so limited in legal effect that the 
insurer may escape liability by strict definition 
of the terms. It is not always necessary that 
these words shall be interpreted as related to 
a blow or fall; but they are given a wider 
sweep as elements of causation where bodily 
injuries follow. (Paul v. Travelers’ Ins. Co., 
112 N. Y. 472, 478, 479). In the ordinary under- 
standing of men, the unexpected result in this 
case of taking a sedative would be an accident 
caused by some violent reaction of the drug 
taken, exercising a force external to its natural 
effects; and with death resulting from an 
accidental cause."’ (249 App. Div., at p. 246, 
291 N. Y. S., at p. 917.) 

“| Brady v. Metropolitan Life Insurance Com- 
pany, 12 CCH Life Cases 358, 331 Ill. App. 114, 
72 N. E. (2d) 629 (1947). 

# Newsoms v. Commercial Casualty Insurance 
Company, 147 Va. 471, 137 S. E. 456 (1927). 

* King v. Travelers Insurance Company, 123 
Conn. 1, 192 Atl. 311 (1937). 

4 Layton v. Metropolitan Life Insurance Com- 
pany, 89 S. W. (2d) 576 (Mo. App., 1936). 

* Ash v. Mutual Life Insurance Company, 
170 Misc. 227, 9 N. Y. S. (2d) 32 (Sup. Ct., 1938), 
aff'd 283 N. Y. 718, 28 N. E. (2d) 723 (1940). 

* New York Life Insurance Company v. Wil- 
son, 14 CCH Life Cases 36, 178 F. (2d) 534 
(CA-9, 1949). 

“Cory v. National Casualty Company, 120 
S. W. (2d) 833 (Tex., 1938). 

** McGlinchy v. Fidelity & Casualty Company, 
80 Me. 251, 14 Atl. 13 (1888); also discussed on 
“external wound’’ point at pages 284-285. 

* Evans v. Metropolitan Life Insurance Com- 
pany, 12 CCH Life Cases 193, 26 Wash. (2d) 
594, 174 Pac. (2d) 961 (1946). 

% Fane v. National Association of Railway 
Postal Clerks, 197 App. Div. 145, 188 N. Y. S. 
222 (1921). 
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(3) for appendicitis caused by muscles 
rubbing against a person’s appendix while 
bicycling; " 

(4) where a grocery clerk ruptured a 
peptic ulcer in lifting a case of corn;™ 

(5) for overexertion, resulting in a heart 
attack, caused by driving a car through 
heavy mud and carrying fence rails; 

(6) when a sawmill fireman worked un- 
usually hard and _ suffered a coronary 
occlusion.” 

Additional illustrations, pro and con, could 
be tabulated, running the gamut of human 
experience, ad infinitem and ad nauseam. 
There are as many decisions denying re- 
covery as allowing recovery for overexer- 
tion as constituting “external, violent and 
accidental means.” It should suffice for our 
purposes simply to set forth in a footnote ® 
references where pertinent cases are col- 
lated and discussed. 


Contusion or Wound 


The writer’s most serious doubt on the 
question of the likelihood of an eventually 
successful suit for double indemnity arises 
from the rigorous provision of the insur- 
ance policy requiring proof that the bodily 
injuries causing the death were “evidenced 
by a contusion or wound on the exterior of 
the body (except in case of accidental 
drowning or an internal injury revealed by 
an autopsy).” 

It is important to bear in mind that the 
preceding provision of the policy is in the 
alternative to the effect that proof is re- 
quired of an external wound unless an internal 
injury is revealed by an autopsy. The writer 
will assume that no external wound or 
contusion in the commonly accepted mean- 
ing of that term appeared on Smythe’s 
body. Again we have a conflict of authority 
as to what constitutes such a wound or con- 
tusion, but the probability this time is that 
such policy provision will present insur- 
mountable difficulties, thereby barring ulti- 
mate recovery; no doubt medical testimony 
on this subject will be the decisive factor. 


However, as the writer views the situa- 
tion, there are some possible methods of 


5 Appel v. Aetna Life Insurance Company, . 


86 App. Div. 83, 83 N. Y. S. 238 (1903), aff'd 
180 N. Y. 514, 72 N. E. 1139 (1904). 

% Southern States Life Insurance Company v. 
Wilshire, 12 CCH Life Cases 665, 203 S. W. (2d) 
588 (Tex., 1947). 

53 Pope v. Lincoln National Life insurance 
Company, 1 CCH Life Cases 920, 103 F, (2d) 
265 (CCA-8, 1939). 

“Crowell v. Sunset Casualty Company, 10 
CCH Life Cases 87, 21 Wash. (2d) 238, 150 Pac. 
(2d) 728 (1944). 


approach. available that may present the 
way by which this difficulty of proof may 
nevertheless be overcome: 


(1) medical testimony, if available, that 
a heart attack does reveal itself on the 
exterior of the body; 


(2) proof that the decedent, at the time 
of the occurrence of the heart attack, ap- 
peared “pale,” “weak,” “emaciated” or 
“nauseous,” or broke into a “sweat,” or his 
skin was “discolored,” or his lips and tongue 
were “swollen,” or he “frothed” at the 
mouth, or there was some manifestation of 
inability to control a bodily function, such 
as the bowels; 

(3) medical testimony that the heart 
attack would have shown up in the autopsy 
if one had been held; 

(4) the dead body itself constitutes suf- 
ficient proof of a visible sign of injury; 


(5) the fact that the beneficiary has been 
prevented, without fault on his part, from 
furnishing proof by autopsy because the 
decedent was cremated, should not bar re- 
covery on that account; 


(6) the general inclination of the courts 
to permit recoveries under life insurance 
policies whenever at all possible. 


The relevancy and the importance of the 
preceding outline of possible arguments in 
favor of recovery, despite the rigorous policy 
provision for evidence of an external wound, 
should become apparent from the following 
discussion, Illustrative of the inherent dif- 
ficulties in this problem is the recent case of 
Pistolesi v. Massachusetts Mutual Life In- 
surance Company.” The facts of this case 
are most interesting. It appears that the 
decedent was yachting and, as a stunt, was 
traveling hand over hand on a wire sus- 
pended between two masts. He missed the 
wire with one hand and was suspended by 
the other hand for a short period of time; 
whereupon he went back to the mast from 
which he had started. From that time on, 
until his death of coronary thrombosis 
three weeks later, decedent complained of a 
pain in his chest and perspired freely upon 
physical exercise; his face became pale and 
his lips blue; his breathing was labored and 


57 A. L. R. 1129 (1918): 14 A. L. R. 784 
(1920); 35 A. L. R. 1177 (1924); 90 A. L. R. 1382 
(1934); 166 A. L. R. 462 (1946); 5 Couch, Cyclo- 
pedia of Insurance Law, Sections 1136, 1137ff., 
1145ff. (1929); 29 American Jurisprudence, Sec- 
tions 930ff., 1006. 

5 Pistolesi v. Massachusetts Mutual Life In- 
surance Company, 11 CCH Life Cases 468, 64 
F. Supp. 427 (DC Cal., 1945), rev’d 12 CCH 
Life Cases 389, 160 F. (2d) 668 (CCA-9, 1947), 
cert. den. 322 U. S. 759 (1947). 
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his countenance drawn. Both the lower 
and the appellate courts took the position 
that it was a case of accidental death. Un- 
fortunately, on the problem of a “visible 
contusion or wound on the exterior of the 
body,” the circuit court of appeals reversed 
the district court and dismissed the com- 
plaint on the ground that the plaintiff had 
been unable to comply with the provision 
of the policy ‘requiring proof of a visible 
wound, 

The lower court’s opinion in this Pistolesi 
case represents a very liberal construction 
of the clause at issue, for which attitude 
there is a respectable number of authori- 
tative decisions upholding the lower court’s 
point of view, and upon which the district 
court relied.” After reviewing the authori- 
ties and holding that changes in bodily 
appearance constitute sufficient evidence 
of a wound or contusion,” District Judge 
Clark considered that equity and justice 
was on the side of the plaintiff and made 
a plea for resolving every possible doubt in 
favor of the assured. However, the circuit 
court of appeals was of a contrary opinion; 
it reversed the jury verdict in favor of 
plaintiff and dismissed the complaint, be- 
cause in its opinion there was “no evidence 
of any wound and none of a ‘con- 
tusion’,” and declared: 


“We assume as correct the appellee’s con- 
tention that the happenings to Pistolesi on 
the yacht’s rigging accidentally caused cor- 
onary thrombosis and, as a result, his death. 
We do not agree with appellee’s contention 
that either mere sweating or paleness of 
skin or recurring blueing of the lips of 
Pistolesi after such exertion constitutes a 


‘visible contusion or wound on the exterior 
of the body’.”” 


The circuit court of appeals relied upon 
the following definitions of “contusions” 
and “bruises”: 


“Webster’s New International Dictionary, 
2d Ed., defines a ‘contusion’ as ‘a bruise; 
and injury attended with more or less dis- 
organization of the subcutaneous tissue and 
effusion of blood beneath the skin but 
without breaking the skin’. Funk & Wagnall’s 
New Standard Dictionary as 


“1. The act of bruising by striking or 
pounding, or the state of being so bruised; 
also a pulverizing by beating or pounding. 


“2. Surg. A bruise; and injury, as from 
a blow with a blunt instrument, that does 
not make an open wound’.” ® 


This Pistolesi decision also serves to 
illustrate the importance of medical testi- 
mony in the individual case, for apparently 
the uncontradicted medical testimony cor- 
responded with the definitions of “contu- 
sions” and “bruises” referred to by the 
circuit court.” 


‘““Wound” Requirements Not 
Literally Construed 


On the other hand it had early been held 
in Gale v. Mutual Aid and Accident Associa- 
tion,” that the requirements for “external 
and visible signs” of injury are not to be 
technically or literally construed. There the 
claimant was seeking to recover payments 
for disability arising out of lifting a heavy 
iron pot, and the point at issue was whether 





‘TAs a matter of interest, no autopsy was 
possible inasmuch as the decedent’s body had 
been cremated in accordance with the request 
of the assured; however, no mention is made 
in these Pistolesi opinions as to the legal con- 
sequences of the failure to have an autopsy 
made on this account. 

% An excellent review of the authorities up- 
holding the view that any change, however 
slight, in the body appearance will be sufficient 
to comply with the requirement as to a ‘‘visible 
wound or contusion,’’ is contained in Notes, 
39 A. L. R. 1011 (1942) and 117 A. L. R. 760 
(1938); see also 6 Couch, Cyclopedia of Insur- 
ance Law, Section 1265 (1930); 29 American 
Jurisprudence, Section 940. 

® 160 F. (2d), at p. 669. 

® Footnote 59. But see the more liberal 
definition approved by the Illinois court in 
People v. Durand, 307 Ill. 611, 624, 139 N. E. 
78, 83 (1923): ‘In medicine the word ‘wounds’ 
means injuries of every description that affect 
either the hard or soft parts of the body, and 
it comprehends bruises, contusions, fractures, 
luxations, ete. In law the word means any 
lesion of the body, and the correct definition of 
a lesion is a hurt, loss, or injury.” 


Double Indemnity Benefits 


61 160 F. (2d), at p. 670: 

“Q. State whether blue lips are wounds or 
contusions? A. Blue lips are not a wound or 
contusion, not a bruise. 

“Mr. Healy: I move to strike the answer as 
not responsive, it can be answered yes or no. 
A. The answer is no. 

“‘A. Blueness of the skin is a result of the 
oxygen content of the blood,—veinous blood 
is blue and the oxygenized blood is red. When 
the heart action is insufficient and the blood 
is not pumped properly and sufficient oxygen 
does not enter the blood, that imparts a blue 
color or character to the skin, the blood 
becomes blue, and that imparts the color to the 
skin. There is no damage and there is no 
wound or contusion. 

“Q. Is there any damage to the subcutaneous 
tissue? A. There is not. 

“‘Q. In the case of pallor is there any damage 
to the subcutaneous tissue? A. There is not. 

“Q. In case of pallor is there any effusion 
of blood beneath the skin? A. No. 

“Q. In case of blue lips is there any effusion 
of blood beneath the skin? A. No.’’ 

*266 Hun 600, 21 N. Y. S. 893 (Gen. Term, 
1893). 
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or not there was on his body any “external 
and visible mark or sign of the injury.” 
Apparently there was no such visible wound 
in the ordinarily accepted meaning of the 
term, although plaintiff claimed to have 
strained his diaphragm and recti muscles. 
However, from statements made by their 
patient and from their manual examination, 
several doctors were of the opinion that he 
was suffering from strained muscles, On 
the basis of such medical testimony the 
General Term was of the opinion that it is 
not always necessary that the injury be 
visible to the eye, as long as there is some 
objective evidence of an injury (which 
would assure the insurance company of 
protection against fraudulent claims), hold- 
ing that while the evidence of the injury 
must be external, it need not be visible to 
the eve but may be ascertained by the sense 
of touch and feeling. 


This case was one of the authorities relied 
upon by the Appellate Division in a very 
interesting subsequent decision, Root  v. 
London Guarantee & Accident Company. 
Its facts are worthy of considerable exam- 
ination, particularly as the opinion repre- 
sents as good a favorable authority on the 
problem of a visible wound as has been 
found. The accident policy involved pro- 
vided that it did “not cover injuries of which 
there is no visible mark on the body (the 
body itself in a case of death not being 
deemed such mark).”“ The decedent fell 
from a bicycle and fractured his hip. How- 
ever his death was not ascribed to such 
injury but to angina pectoris suffered in 
such fall. Immediately after the accident 
decedent's “face was pallid, he became 
emaciated and complained constantly of 
internal pain in his back and in his 
chest.” The anginal pains increased in in- 
tensity until death occurred soon after the 
accident. The Appellate Division overruled 
defendant's contention that recovery should 
be denied because of a failure to prove a 
visible wound. It based its decision upon 
two grounds: (a) where death clearly re- 
sults from an accident, “the policy should 
be construed to hold the defendant liable 
even though no contusions or marks appear 
upon the body,” and (b) in any event 
pallor, emac‘ation and weakness constitute 
sufficient visible sign of injuries. In_ this 
connection the court declared: 


“" Cited at footnote 35; see also footrote 37. 
* This parenthetical clause represents an at- 
tempt by insurance companies to circumvent the 
holdings of some courts to the effect that a 
policy provision requiring a ‘‘visible wound or 
contusion"’ would not be applied in case of 
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“The physicians testified that the heart 
spasms were not attributable to a broken 
femur. There was no visible mark on the 
back or chest and the appellant contends 
that the anginal pains even though resulting 
from the accident do not bring the case 
within the compass of the policy. We think 
this is too narrow a construction to put 
upon its language. Where it is plain that an 
accident has occurred and severe injuries 
have resulted and it is a fair deduction from 
the circumstances that death ensued as the 
direct consequence of such accident the 
policy should be construed to hold the de- 
fendant liable even though no contusions ot 
marks appear upon the body. A man may 
be killed by a blow over the heart, or by 
drowning or by falling from a balloon and 
death ensue before reaching the ground and 
in each instance there may be no mark upon 
the body, yet the death is by accidental 
means and should be within the purview of 
the policy. 

“The defendant evidently intended that 
this clause should exclude liability in case 
of death from accident unless there is a 
visible mark upon the body. It is very 
doubtful whether the scope of the language 
will be so extended in any event. (Paul 7 
Travelers’ Ins. Co., 112 N. Y. 472; Mce- 
Glinchey v. Fidelity & Casualty Co., 80 
Me. 251.)”™ 


Other Signs of Injury 


McGlinchey v. Fidelity & Casualty Com 
pany,” a Maine decision relied upon by the 
New York court, represents an early ex 
ample of how a court bent over backwards 
in order to support a verdict in favor of an 
insurance beneficiary. Decedent's horse be- 
came frightened, running away for a cor 
siderable distance, but there was no collision, 
upset or blow. As a result of the ensuing 
fright and exertion in attempting to control 
the runaway horse, the decedent suffered 
intense sickness and pain immediately afte: 
the accident, dying, within the hour, of a 
ruptured heart vessel. After the Maine 
court had decided that death had been 
caused by “external, violent, and accidental 
means,” it went on to hold that a require- 
ment for an “external and visible sign upon 
the body” does not apply to fatal injuries 


death because death itself constitutes sufficient 
proof of the injury. See footnotes 50 and 59. 
* 92 App. Div., at pp. 581, 582, 86 N. Y. S., 
at pp. 1057, 1058. 
* Cited at footnote 48. 
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but only to nonfatal injuries, the dead body 
itself constituting sufficient proof, stating: 


“It would be utterly unjust if this con- 
dition applied in cases of death. It would 
preclude recovery in all instances where 
death occurs by drowning, freezing, poison- 
ing, suffocation, concussion,—means of death 
leaving no outward mark,—and also where 
the insured has been killed, and his body 
is missing. The context shows that the 
clause is only applicable to injuries not re- 
sulting in death. He has unusual 
chance for feigning an internal injury if 
disposed to defraud the insurers, but no 
such protection is required where the acci- 
dent causes death. The dead body is ex- 
ternal and visible sign enough that an 
injury was received.” ® 


The following charge of a trial judge, 
approved by the Supreme Court of the 
United States™ and frequently cited, indi- 
cates the length to which courts will go 
in an endeavor to find sufficient compliance 
with the requirement for a visible sign 
of injury: 

“Complaint of internal soreness is not 
such a sign, for that you cannot see, but 
if the internal injury produces, for example, 
a pale and sickly look in the face, if it 
causes vomiting or retching, or bloody or 
unnatural discharges from the bowels, if, 
in short, it sends forth to the observation of 
the eye, in the struggle of nature, any signs 
of the injury, then those are external and 
visible signs, provided they are the direct 
results of the injury, -— 


As indicated bv the discussion of the 
preceding cases, it is apparent that some 
courts will decide that (a) most anything 
will constitute a visible wound, even an 
internal injury, or (b) there is no necessity 
for such proof where there is no doubt that 
the assured suffered an injury as the result 
of an accident, and under such circum- 
stances there is no danger of the insurance 
company’s being mulcted by fraudulent claims, 
which was the reason for the insertion of 
such a clause in the policy in the first place. 


Hunter v. Federal Casualty Company is an 
excellent authority for those legal principles.” 
There, plaintiff had wrenched his back 
while engaged in lifting with all his strength; 
paralysis developed, and he sued for disa- 
bility payments, After deciding that plain- 


* 80 Me., at p. 254, 14 Atl., at p. 16. 

* United States Mutual Accident Association 
v. Barry, cited at footnote 3. Here the dece- 
dent had jumped to the ground from a five- 
foot platform and suffered an internal injury, 
4 stricture of the duodenum. 


Double Indemnity Benefits 


tiff had been disabled as the result of an 
accident under the policy, the Appellate 
Division had to construe the clause of the 
policy providing that disability payments 
would be reduced eighty per cent if there 
were “no visible mark on the body.” On 
this point the trial judge left it to the jury 
to determine whether, within the meaning 
of the policy, there were any visible marks 
on the plaintiff's body, charging that there 
need not be a scar or abrasion on the 
surface of the body, provided there be some 
manifestation of injury. The Appellate 
Division affirmed, saying: 

“It has been held that where a person 
had received an internal injury and there 
was no visible injury to the surface of the 
body by way of a bruise or cut, or anything 
of that kind, the fact that the person injured 
was pale, that perspiration stood out on his 
face, that he had the appearance of suffering 
4nd that he passed blood were all visible 
marks within the meaning of such a clause, 
the construction of the court being that the 
policy insured against an accidental in- 
ternal injury, like a broken bone, or a rup- 
ture, and that it was not limited to an injury 
received externally but that any visible sign 
indicating internal injury would satisfy the 
condition of the policy. It seems to me that 
that is a reasonable construction and should 
be followed in this case. (Root v. London 
Guarantee & Accident Co., 92 App. Div. 578; 
aff'd, 180 N. Y. 527.)”™ 


Sunstroke 


A most interesting case along this line is 
Viecking v. Phoenix Mutual Life Insurance 
Company.” In this case an action was brought 
to recover double indemnity benefits under 
an accident policy requiring that the injury 
be evidenced by a visible contusion or 
wound on the exterior of the body, except 
in case of drowning or of internal injury 
revealed by an autopsy. The assured suf- 
fered a sunstroke while playing golf. He 
collapsed on the golf course, dying on that 
same day of a coronary occulsion. No 
autopsy was performed and the body was 
embalmed under a pressure system. At 
first plaintiff demanded only the principal 
amount of liability, not asserting a claim 
for double indemnity inasmuch as the rule 
in the federal courts under the Landress v. 


® 131 U. S., at p. 111. 

% Cited at footnote 18. 

1199 App. Div., at p. 228, 191 N. Y. S., at 
p. 477. 

724 CCH Life Cases 870, 116 F. 
(CCA-7, 1940). 


(2d) 90 
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Phoenix Insurance Company decision™ was 
to the effect that death by sunstroke while 
playing golf did not constitute accidental 
means. However, the Supreme Court of 
the United States then enunciated its doc- 
trine that the federal courts should follow 
the rulings of the local state courts in cases 
involving diversity of citizenship.* Where- 
upon plaintiff instituted this action. 


The circuit court of appeals, following 
the Indiana decisions, held that death by 
sunstroke constituted accidental death by 
injury under the insurance policy and, over- 
ruling the insurance company’s claim that 
the trial court erred in its definition of a 
visible contusion or wound on the exterior 
of the body as required by the policy, af- 
firmed the decision in favor of plaintiff. 
However, the report does not set forth the 
trial court's definition of a visible contusion 
or wound, 


Unfortunately, the New York decisions 
on the point of a visible contusion or wound, 
at least as regards sunburn and sunstroke, 
cast a great deal of doubt upon the ability 
of a plaintiff to comply with such policy 
requirement. This view is sustained by the 
fairly recent case of Dupee v. Travelers In- 
surance Company." There the double in- 
demnity provision provided that for such 
recovery, except in the case of drowning 
or internal injuries revealed by an autopsy, 
there must be “visible contusion or wound 
on the exterior of the body.” It appeared 
that assured’s face and head had been 
reddened by the sun, with the face some- 
what swollen. Plaintiff’s doctor, who had 
treated the insured, testified that sunstroke 
or sunburn is a first-degree burn and that 
inasmuch as a burn is considered to be a 


3 Cited at footnote 4. 

% Brie Railroad v. Tompkins, 304 U. S. 64 
(1937). 

75 253 App. Div. 278, 2 N. Y. S. (2d) 62 (1938), 
aff'd 278 N. Y. 659, 16 N. E. (2d) 391 (1938). 

% 60 F. (2d) 476 (CCA-3, 1932). 

™In following the Paist ruling, the Appellate 
Division stated: 

“The most reasonable and unstrained con- 
struction of the policy in suit, therefore, would 
seem to be that it does not contemplate that 
a very red face and head, with the face some- 
what swollen, is evidence of a visible contusion 
or wound on the exterior of the body. I think 
this conclusion must be accepted, notwithstand- 
ing that the courts are disposed to construe 
policies of insurance liberally and most favor- 
ably to beneficiaries, and that there are deci- 
sions that have permitted recoveries in cases 
where no mark visible to the eye was left on 
the body. These cases, however, do not in- 
volve sunstroke, nor was there a specification 
in the contracts that there be ‘a visible con- 
tusion or wound on the exterior of the body’ 
{the Appellate Division would seem to be in 
error as to the validity of this observation]; 
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wound and sunburn a burn, it must be con- 
sidered to be a wound. However, on cross- 
examination, plaintiff’s doctor admitted that 
he had not seen any cut or wound. Despite 
the fact that another physician, testifying 
as an expert, stated that in his opinion 
sunburn is considered a first-degree burn 
and that a first-degree burn is medically 
considered to be a wound, the Appellate 
Division reversed the verdict in favor of 
plaintiff and dismissed the complaint on 
the ground that, giving the policy the mean- 
ing the average policyholder would attach 
to it, there was insufficient evidence of a 
visible contusion or wound on the exterior 
of the body. The opinion relied on Paist v. 
Aetna Life Insurance Company,” where it 
was held that a flushed, sunburned face is 
not a wound or contusion.” 


Smythe Problem 


Since the court of appeals affirmed the 
Dupee decision, although without opinion,” 
it seems exceedingly doubtful (at least on 
the basis of the New York sunburn deci- 
sions) that proof of an external wound on 
Smythe’s body, adequate to satisfy the New 
York courts, can be forthcoming. The 
well-nigh baffling difficulties and perplexities 
inherent in the assumed Smythe case are 
well illustrated by Rosenthal v. American 
Bonding Company.” This decision is most 
interesting even though it actually concerned 
the construction of a burglary policy which 
made it a condition precedent to recovery 
that there be “visible marks upon the prem- 
ises of the actual force and violence used 
in making entry into the said premises or 


(Continued on page 318) 
and the nature and extent of the holdings have 
been explained in Rosenthal v, American Bond- 
ing Co., 27 N. ¥. 3B... 

“In the policy in suit there are two causes 
of accidental death for which the _ insurer 
agreed to pay without proof of a visible con- 
tusion or wound on the exterior of the body. 
namely, drowning and internal injuries revealed 
by autopsy. It is not claimed that there is 
in the case evidence of either of these causes 
of death; nor is there in the case any evi- 
dence of a visible contusion or wound on the 
exterior of the body."’ (253 App. Div., at p. 281, 
2N. Y. S. (2d), at p. 65.) 

% The Appellate Division in the Dupee opin- 
ion also relied upon an earlier report of a sun- 
stroke case where, despite the fact that the 
deceased was “pale, cold and clammy and 
bathed in profuse perspiration,’’ it was held 
that there was insufficient proof of visible 
marks of wound upon the decedent's body. 
Bender v. Ridgely, 235 App. Div. 896, 257 
N. Y. S. 1004 (1932), aff'd 262 N. Y. 685, 188 
N. E. 120 (1933). 

7% 207 N. Y. 162, 100 N. E. 716 (1912). 
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Illinois Privilege Tax 
Applies to Converted Fraternals 


The tax on the privilege of transacting 
insurance business in Illinois will now be 
applied by the Illinois Department of In- 
surance to those foreign or alien mutual 
life insurance companies which have con- 
verted from fraternal benefit societies and 
which have outstanding certificates of insur- 
ance, issued prior to the conversion, on 
which premiums continue to be paid. 


This ruling (XB-540 of March 1, 1951) 
is based upon an Attorney General’s opinion 
of February 15. (For a digest of the opin- 
ion, see “Recent Opinions of Attorneys Gen- 
eral” in this issue.) 


The measure of the two per cent privilege 
tax will be based upon the premium income 
of the last entire calendar year during which 
the fraternal society, prior to its conversion 
to a mutual company, was authorized to 
transact business in I]linois. 


Director of Insurance J. Edward Day 
stated that, if premium receipts during 1950 
on outstanding fraternal certificates have 
been omitted from current reports made to 
his department, in the erroneous belief that 
such premiums were exempt from the tax, 
it will be necessary that a verified supple- 
mental and amended report be filed imme- 
diately so that the department may make a 


proper assessment for the year commencing 
July 1, 1951. 


California “Life Only’’ License 
Expanded in Scope 

California life agents who transact only 
(1) life insurance, (2) disability insurance 


in the form of waiver of premium and in- 
demnity for total and permanent disability 
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clauses when included in life policies and 
(3) additional indemnity for accidental 
death when supplemental to a contract of 
life insurance, may be licensed as “life only 
agents” and need not be licensed as “life 
and disability agents.” 

This announcement was made by Com- 
missioner Maloney on March 26. His state- 
ment was issued pursuant to Opinion 49/189 
of the California Attorney General, a digest 
of which may be found in “Recent Opinions 
of Attorneys General.” 

California life insurers have previously 
secured “life and disability” licenses for 
agents who were transacting life insurance 
with supplementary benefits for accidental 
death. Now, such agents need be examined 
only on the more limited subject matter. 

Training courses are also affected by the 
change. Certain specified material may be 
deleted from the life and disability course. 


































































































Workmen's Compensation Hearings 
Again Postponed 














The postponed hearing scheduled for 
April 4, 1951, for the purpose of reviewing 
all rates and rating plans for workmen’s 
compensation filings in Illinois has been 
further postponed until May 3, 1951. : 


The new postponement is to permit the 
National Bureau of Casualty Underwriters 
an opportunity to submit amended work- 
men’s compensation rating plans for the 
consideration of the Illinois Department of 
Insurance and the companies involved. 



























































Illinois Deviation Regulation 











Director of Insurance J. Edward Day pro- 
mulgated on March 15 a new regulation 
(XB-541) with reference to fire insurance 
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rating to interpret and make effective Sec- 
tion 478 of Article XXX of the Illinois 
Insurance Code, which section is entitled 
“Deviations.” The regulation follows verbatim : 


Whenever, pursuant to Section 478 of the 
Illinois Insurance Code, a company which 
is a member of or subscriber to a fire in- 
surance rating organization which is recog- 
nized and licensed by this Department shall 
make written application to the Director 
for permission to file a deviation, such appli- 
cant shall, in connection with such application 
and in compilance with the requirements of 
Section 478, file in support thereof the 
following: 


1. If the deviation is based on loss portion 
of the rate, the statement of the applicant’s 
premiums, both written and earned, and 
losses paid and incurred. 


2. If deviation is based on the expense 
portion of the rate, a statement of applicant’s 
expenses involved and savings incurred. 


3. If deviation is based on both loss and 
expense, the applicant should show both 
oo and a 

4. If a deviation is based, in part or in 
whole, upon prospective expenses or losses, 
the applicant shall show the proposed and 
estimated methods or systems upon which 
the deviation is to be justified. 


5. A deviation may be based upon class 
rates, schedules, rating plans or rules for 
any or all of the following classifications: 


(a) A kind of insurance (e.g., fire, ex- 
tended coverage, windstorm, etc.). 

(b) A class of risk within a kind of in- 
surance (e.g., dwellings, churches, mer- 
cantile, manufacturers, etc.). 


(c) The division of a class within a kind 
of insurance (e.g., brick, frame, pro- 
tected, unprotected, etc.). 


THE GOOD ADVOCATE 


“When his name is up, his industry 
is not down, thinking to plead not 
by his study but his credit. Commonly 
Physicians like beer are best when 
they are old, & Lawyers like bread 
when they are young and new. But 
our Advocate grows not lazie. And if 
a leading case be out of the road of 
his practice, he will take pains to trace 
it thorow his books, and prick the 
footsteps thereof wheresoever he finds 
it."—Thomas Fuller, The Holy State 
and the Profane State (1642). 





(d) Any combination of the above. 


The material submitted in support of the 
deviation shall pertain to the classification 
or classifications upon which the deviation 
is based. 


6. Experience submitted in support of a 
deviation shall cover separately not less than 
each of the most recent five years for which 
information is available, and shall include 
a consolidated experience exhibit. This 
information shall be shown: 


(a) Ona nationwide basis. | 

(b) For the territory of the Rating Bureau 
involved. 

(c) When applicable, zones within the 
jurisdiction of the Rating Bureau. 


7. In the final determination as to whether 
or not a deviation is merited, due considera- 
tion shall be given to an exhibit of the com- 
pany’s total business, showing underwriting 
profit and contingencies based upon an 
acceptable formula. 


8. When a Rating Bureau filing has been 
approved which materially affects an exist- 
ing deviation, the company shall designate 
to the Department, within a reasonable 
time, one of the following methods of oper- 
ating as a result of the new filing: 


(a) To use the former deviation as ap- 
proved, for the remainder of the term. 

(b) To use a similar deviation based upon 
the revised filing. 

(c) To use the revised Rating Bureau's 
filing without a deviation. 


9. If a company desires a similar devia- 
tion based upon the revised filing, rejustifi- 
cation in accordance with XB-536 may be 
required: 

(a) Upon the initiative of the Depart- 

ment, or 

(b) By a good faith request from the 

Rating Bureau. 
If approval is given after rejustification, it 
shall be effective for a period of one year 
from the date of such permission unless 
terminated sooner with the approval of the 
Director. 


10. Any additional information which in 
the judgment of the applicant substantiates 
in whole or in part the requested deviation. 


In the event the applicant is unable to 
submit all of the supporting data specified 
herein, a full explanation shall be included 
with the filing. 

The foregoing Regulation shall be and 
become effective as of the date hereof. 


Dated at Springfield, Illinois, this 15th 
day of March, 1951. 
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( YALIFORNIA—License of “life only” 
J agent authorizes holder to transact life 
insurance which is supplemented by addi- 
tional benefits for accidental death.—The 
Insurance Commissioner asked the Attorney 
General whether a license to act as a life 
only agent authorizes the holder to solicit, 
negotiate or otherwise transact life insur- 
ance which is supplemented by additional 
benefits for accidental death. 


The problem arose out of a 1949 amend- 
ment to the Insurance Code which enacted 
a new Section 1703 reading as follows: 


“Life agents’ licenses issued by the com- 
missioner under this article shall be of the 
following types and on such forms as shall 
clearly distinguish one from the other: 


“(a) Life and disability agent which shall 
entitle the licensee to transact life insurance 
and also to transact all types of disability 
insurance. 


“(b) Life only agent which shall entitle 
the licensee to transact life insurance and 
transact disability insurance in the form of 
waiver of premium and indemnity for total 
and permanent disability clauses when in- 
cluded in life policies. 


“(c) Disability only agent which shall 
entitle the licensee to transact only dis- 
ability insurance on behalf of an insurer of 
any kind which is admitted for disability 
insurance, re 

A life insurance company must have suffi- 
cient capital to qualify as a life and disability 
insurance company in order to write insur- 
ance providing benefits for total permanent 
disability, even though its charter powers 
need not expressly specify “disability” or 
“accident” insurance, the Attorney General 


Attorneys General 


said. And the same rule holds with regard 
to additional benefits for accidental death. 


But the purpose of those rules relating to 
capitalization was that of financial safety, he 
continued. This legislative purpose is not 
apparent in the enactment of the new Sec- 
tion 1703. “A license to transact life insur- 
ance which did not include authorization to 
solicit policies which have ‘double indem- 
nity’ benefits would not, in the case of most 
life insurers, be of much practicable value, 
both for competitive reasons and in scope 
of the service which could be rendered to the 
policyholder or applicant for insurance... . 
The statute (Ins. Code sec. 1703) expressly 
permits the life agent only license holder to 
write ‘disability’ insurance in the form of 
waiver of premium and indemnity for total 
permanent disability when part of a life in- 
surance contract. It seems inconceivable 
and absurd that the legislature, while includ- 
ing this within the privileges granted, in- 
tended to withhold the privilege of writing 
‘double indemnity’.” 


Thus concluding that the holder of a “life 
only agent” license may transact insurance 
which includes additional indemnity for 
accidental death, the Attorney General 
nevertheless recommended early legislative 
amendment of the statute so as to clarify 
the unusual use of the term “transact life 
insurance” in Section 1703, which is opposed 
to long-standing administrative construction 
of the term as used elsewhere in the Insur- 
ance Code.—O pinion of the California Attor- 
ney General, No. 49/189, March 16, 1951. 


OLORADO—lInsurer’s securities de- 
posited with Insurance Commissioner 
may be withdrawn for reinsurance only 
through an order of a court of competent 
jurisdiction.—The Attorney General of Colo- 
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rado was asked by the Commissioner of In- 
surance: May a fire insurance company 
retain its present charter and withdraw 
$100,000 of its $200,000 deposit with, the 
Insurance Commissioner for a reinsurance 
agreement which will take over all policies 
and policy liabilities? 


The Attorney General cited Section 45 of 
Chapter 87, Colorado Statutes Annotated, 
1935, replying: 


Deposits with the Commissioner as _ per- 
mitted or required by law shall be only such 
securities as shall constitute the admitted 
assets of the company. The company may 
withdraw any security at any time, provided 
the total amount of securities remaining on 
deposit shall be no less than required by 
law. When a company reinsures its business 
in another company, the securities deposited 
by the reinsured company with the Com- 
missioner may, subject to existing liens, be 
assigned to the reinsuring company and the 
latter company shall thereupon acquire all 
the rights to such securities. “If a domestic 
company, having securities on deposit with 
the commissioner of insurance, shall re- 
insure all of its business, such securities may 
only be withdrawn through an order of a 
court of competent jurisdiction, except for 
the purpose of exchange or substitution”: 
provided that in case of domestic fire or 
casualty companies, on ceasing to do further 
business, the company shall be permitted to 
withdraw the securities by filing a certified 
statement with the Commissioner of Insur- 
ance (a) that the company has ceased doing 
business and wants to surrender its charter, 
(b) that all of its business has been rein- 
sured in a company qualified to do such busi- 
ness in the state, and (c) that all known debts 
or liabilities of the company have been paid. 


The Attorney General added that ade- 
quate provision should be made to protect 
the rights of policyholders, by proper rein- 
surance agreements, and creditors, whom 
the deposits are intended to protect.—Opin- 
ion of the Colorado Attorney General, Febru- 
ary 8, 1951. 


fe nane of County Commis- 

sioners may provide group insurance in 
lieu of workmen’s compensation benefits for 
certain county officers.—The Attorney Gen- 
eral was asked for an interpretation of the 
following provisions of Chapter 20078, 
Florida Special Acts of 1939: 


“Section 1. That the Board of County 
Commissioners of Polk County, Florida, is 
hereby authorized to provide Group Insur- 
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ance for the following officers of Polk County 
and their respective employees, viz.: Board 
of County Commissioners, Clerk of the Cir- 
cuit Court, County Judge, Sheriff, Tax Col- 
lector, Tax Assessor, Clerk County Court 
and Criminal Court of Record, Supervisor of 
Registration. 


“Section 2. That such Group Insurance, 
as to such employees, shall be in lieu of the 
provisions of Chapter 17481, Acts of 1935, 
known as the Florida Workmens Compensa- 
tion Act, which said Act shall not apply to 
the employees of said officers named in Sec- 
tion 1 of this Act.” 


The Attorney General construed the pro- 
visions as follows. Section 1 is permissive 
only. Hence, Section 2 was intended only 
to mean that if the group insurance per- 
mitted by the first section is provided, then 
the benefits of the Workmen’s Compensation 
Law could not also be applicable to the same 
persons. Consequently, Section 2- would 
have no application if the county commis- 
sioners did not exercise the permissive au- 
thority to provide group insurance. 


He said, however, that the right to elect 
one form of coverage or the other rested 
with the commissioners alone, and not with 
the officers and employees to receive the 
benefits. In order to clarify the status of 
the officers and employees involved, he rec- 
ommended that the Board pass a formal resolu- 
tion indicating whether or not group insurance 
will be provided in lieu of the compensation 
law.—Opinion of the Florida Attorney Gen- 
eral, No. 050-579, December 27, 1950. 


Local agent’s countersignature required 
on indemnity bond.—The Insurance Com- 
missioner asked of the Attorney General: 
When a domestic insurance or surety com- 
pany, acting through an executive officer, 
executes and issues directly to the person 
indemnified an indemnity bond, is such bond 
required to be countersigned by a “local 
producing agent” of the company, under 
the provisions of Section 631.15, Florida 
Statutes, 1949? 

The Attorney General pointed out that 
contracts of indemnity are to be issued and 
countersigned by a local producing agent 
who is a resident of the state, regularly com- 
missioned and licensed therein. Exceptions 
to the statute, he said, are policies of rein- 
surance issued to another insurer and 
policies of insurance on the rolling stock 
of railroad companies doing a general freight 
and passenger business. The request for the 
opinion did not describe in detail the nature 
of the indemnity bond involved, but, said the 
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Attorney General, the exceptions mentioned 
in the statute do not include that kind of 
obligation. Therefore the countersignature 
of a duly commissioned, licensed Florida 
resident agent of the company issuing the 
bond is required.—Opinion of the Florida 
Attorney General, No. 050-527, November 
15, 1950. 


prc onetiggoss covering only health and 
accident must be countersigned by 
licensed agent resident in Idaho.—Whether 
a company, or others, writing a policy of 
health and accident insurance on/y must have 
that policy countersigned by a licensed resi- 
dent agent was the question presented to 
the Attorney General. 


In reply, he referred to Chapter 114, Idaho 
Session Laws of 1949, which reads in perti- 
nent part as follows: 


“40-901. RISKS MUST BE WRITTEN 
BY LICENSED AGENTS.—No company 

. excepting county mutual fire insurance 
companies, reciprocal exchanges organized 
under the laws of this state for the purpose 
of writing workmen’s compensation on self- 
insurance and life insurance companies on 
life insurance contracts and health and acci- 
dent contracts written therein, shall make, 
write, place or cause to be made written or 
placed, any policy or contract of insurance 
or indemnity of any kind or character . . 
except through their resident insurance 
agents licensed as provided in this chapter... .” 


The exceptions to the requirement set out 
in the above enactment are very specifically 
named and described, the Attorney General 
said. “Among those exceptions the writing 
of a policy of health and accident insurance 
only is not included. Our court, as well as 
the federal district court of Idaho, has held 
that in construing a statute any exception 
therein contained must be strictly construed 
and one who claims to come within the 
exception must prove that he is included in 
the language of the exception. From 
the foregoing it appears quite plainly that 
a policy or contract covering health and 
accident only must be countersigned by a 
licensed agent resident in Idaho.”—Opinion 
of the Idaho Attorney General, No. 6-51, 
February 5, 1951. 


| LLINOIS—Foreign mutual life com- 
panies converted from fraternal societies 
must pay privilege tax on all outstanding 
certificates—For several years the Illinois 
Insurance Department has been faced with a 
question as to the proper interpretation of 


Attorneys General 


Sections 409 and 413 of the Illinois Insurance 
Code as they apply to foreign mutual legal 
reserve insurance companies which have 
converted from fraternal benefit societies. 
The question arose in those instances where 
certificates of insurance, issued prior to the 
conversion of the companies, continued in 
effect afterwards. Because, as fraternal 
benefit societies, the companies were exempt 
from the privilege tax at the time the cer- 
tificates were issued, several such companies 
argued before the Insurance Commissioner 
that premiums on outstanding certificates, 
though collected subsequent to the conver- 
sion, should not be included in the total 
premiums by which the privilege tax of the 
converted company is measured. 


The Attorney General gave his opinion, to 
the following effect. A fraternal society that 
elects to convert to a mutual legal reserve 
insurance company under the applicable 
statutes of the domiciliary state loses its 
identity as a fraternal benefit society for the 
purposes of provisions of Sections 409 and 
413 of the Illinois Insurance Code and, effec- 
tive with the completion of the conversion, 
the premium receipts of the converted com- 
pany become subject to the taxes imposed 
without the benefit of the exception in favor 
of fraternal societies. It is immaterial, he 
said, whether the premium receipt is on a 
policy issued prior to or subsequent to the 
conversion.—O pinion of the Illinois Attorney 
General, February 15, 1951. 


K ENTUCKY—County need not carry 
liability insurance for city-county hos- 
pital—A county judge asked the Attorney 
General if it was necessary for the county to 
take out public liability insurance for a city- 
county hospital, and if such insurance should 
be canceled if it had already been taken out. 
The Attorney General replied by referring 
to an earlier opinion, dated July 10, 1950. 


In that opinion, the Attorney General had 
cited Section 67.080 (1), (8), Kentucky Re- 
vised Statutes, to the effect that the county 
may, and has the duty to, provide for the 
poor by appropriating county funds for the 
erection of hospitals and for the maintenance 
of such hospitals. Then he cited the case of 
Cook v. John N. Norton Memorial Infirmary, 
180 Ky. 331, 202 S. W. 875, involving a non- 
stock, nonprofit, charitable hospital which 
negligently permitted a patient to suffer fatal 
injuries by jumping out of a window. The 
court of appeals, affirming judgment for the 
defendant, said: “A purely charitable institu- 
tion such as defendant’s hospital . . . is not 
amenable to its patients, although paid ones, 


291 





for any damages which they may have 
sustained growing out of alleged negligence, 
although such negligence might consist in 
the violation by the hospital of some duty 
imposed either by an express or an implied 
contract.” The Attorney General also cited 
Bowman v. Frost, 289 Ky. 826, 154 S. W. (2d) 
945, 947, as follows: “It is the duty of the 
State to provide for the poor persons therein 
who are in need of assistance, the discharge 
of such duty is a governmental function and 
we find no provision in the Constitution cir- 
cumscribing the Legislature to carry out that 
function.” 


The Attorney General was unable to find 
any reversal or modification of either the 
Bowman or Cook case. 


Therefore, he said, a county, in conducting 
a nonprofit, nonpolitical, nonsectarian hos- 
pital, is performing a governmental function 
as the agent of the Commonwealth of Ken- 
tucky, and its sole functions are charitable. 
It is not liable in tort actions for injuries 
resulting to patients in its custody by reason 
of the fact that patients bringing action are 
paid patients. The county is entitled to the 
same immunities heretofore granted to 
charitable institutions in the Norton opinion, 
and it is unnecessary for the fiscal court to 
procure casualty insurance coverage to pro- 
tect the county against such actions.—Opin- 
ion of the Kentucky Attorney General, dated 
July 10, 1950, cited January 16, 1951. 


1950 enactment will not bring school em- 
ployees within federal Social Security Act.— 
The advice of the Attorney General was 
sought on the question whether a Board of 
Education might bring certain noninstruc- 
tional employees within the coverage of the 
federal Social Security Act. That act (P. L. 
734, Chapter 809, Eighty-first Congress, 
Second Session) provides as follows: 


“Sec. 218. (a) (1) The Administrator 
shall, at the request of any State, enter into 
an agreement with such State, for the pur- 
pose of extending the insurance system 
established by this title to services performed 
by individuals as employees of such State 
or any political subdivision thereof. Each 
such agreement shall contain such provi- 
sions, not inconsistent with the provisions of 
this section, as the State may request.” 


A recent enactment of the Kentucky legis- 
lature (Kentucky 1950 Acts, Chapter 197, 
page 726) provides: 


“The board of education of any independ- 
ent school district embracing a city of the 
first class is hereby authorized and em- 
powered to establish a retirement plan ap- 
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plicable to regular or full-time noninstructional 
employes when a majority of such employes 
shall file with the board a petition requesting 
the establishment of a retirement plan. The 
establishment of the plan may be effected by 
a resolution of the board spread upon the 
minutes reciting the filing of the petition 
and declaring the board’s purpose thereby to 
establish and thereafter administer and oper- 
ate such plan or retirement.” 


The Attorney General held that the Ken- 
tucky enactment granted no authority to 
the Board of Education to enter into any 
kind of agreement with the federal admin- 
istrator. It appropriated none of the neces- 
sary funds, it did not provide for the collection 
of retirement premiums from employees, and 
it did not authorize the Board to comply 
with the conditions laid down in the Social 
Security Act. 


Even were these objections not present, 
he suggested, there would be additional diffi- 
culty because of Section 186 of the Kentucky 
Constitution, which provides that “All funds 
accruing to the school fund shall be used for 
the maintenance of the public schools of the 
Commonwealth, and for no other purpose. . . .” 


The Kentucky act authorizes the estab- 
lishment of a retirement system on condi- 
tions not prescribed by the federal government 
but prescribed by the Kentucky legislature, 
he concluded.—Opinion of the Kentucky 
Attorney General, February 16, 1951. 


T ENNESSEE—Fees paid by state banks 
to Department of Insurance and Bank- 
ing, allowed as a credit against excise tax, 
are not deductible business expenses.— | hic 
Commissioner of the Department of Finance 
and Taxation asked the Solicitor General to 
resolve a problem concerning fees paid by 
state banks to the Department of Insurance 
and Banking. The banks deducted the fees 
as a business expense in computing their 
income subject to the excise tax, and then 
took the same fees as a credit against their 
excise tax as authorized by Code Section 
1317. The Solicitor General was asked for 
his opinion whether or not such banking 
fees could be deducted as a business expense 
in computing the excise tax, since such fees 
are actually allowed as a credit. 


Said the Solicitor General: “It is fully ob- 
vious that the fees in question which are 
specifically allowed as a credit against the 
tax do not constitute a business expense and 
cannot be deducted in computing the excise 
tax."—Opinion of the Tennessee Solicitor 
General, February 9, 1951. 
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No Commissions on Converted 
Policies for Terminated Agency 


An insurance agent who has by written 
agreement terminated his connection with 
an insurer is not entitled to commissions 
on policies converted from term to other 
types of insurance afterward, according to 
the Court of Appeals, Tenth Circuit. 


The agreement contained a clause that 
the agent was to continue to receive com- 
missions on all insurance then in force 
under the same terms as he had previously 
under a contract which contained a pro- 
vision for payments on policies “which are 
issued and delivered under this contract.” 


“It is without dispute that when a term 
policy is converted, the policy is sur- 
rendered and a new policy is issued,” the 
court said. “It, therefore, follows that in 
the absence of other provisions, under these 
provisions as outlined above, the agency 
was not entitled to commissions on term 
policies written during the agency con- 
tract but converted to other insurance 
after its termination because a converted 
policy was not ‘issued and delivered under’ 
the agency contract.”—Occidental Life In- 
surance Company v. Marmaduke Corbyn 
Agency et al. United States Court of Ap- 
= for the Tenth Circuit. February 27, 
951. 


New York Franchise Tax Applies 
to Untaxed Foreign Income 


Premiums on policies not reported as tax- 
able in any other state are subject to the New 
York franchise tax on domestic insurance 
companies, the state court of appeals has 
ruled, but reinsurance premiums are not 
taxable if the original policy is on property 
or risks outside the state. 


The Coverage 


The direct premiums involved came from 
payments on policies in fifteen states in 
which the company was not licensed to do 
business. They were paid either to New 
York or to an agency of the company in a 
state adjoining the home of the policyholder. 
The premiums received by agents were placed 
in a special account on which the company 
then drew checks. 


Appealing from the Tax Commission’s 
decision, the company maintained that these 
premiums were received in other states, at 
the time they were deposited in the special 
accounts, and so could not be taxed in New 
York. This contention, said the court, “is 
predicated upon too narrow a construction 
of the wore ‘received’. . .. The whole proc- 
ess by which petitioner ultimately obtains 
the benefit of these premiums must be viewed 
in its entirety, and when so viewed, it is 
clear that the disputed direct premiums 
are ‘received in this state’ both within the 
language and intent of the statute.” 


“We thus have a situation,” the court said, 
“in which petitioner is acquiring the benefit 
of a large amount of premium income which 
is either not taxed or not taxable elsewhere. 
Petitioner’s ability to earn such premiums 
stems directly from the privilege granted by 
the State of New York to it to exist and 
to carry on an insurance business.” 


The company had also claimed that under 
the commerce clause such a tax would be 
unconstitutional. Citing leading cases and 
the legislative history of the McCarran Act, 
the court ruled that “while the business of 
insurance may now be ‘interstate commerce’, 
nevertheless the states, by express Congres- 
sional consent, may continue to tax and 
regulate it, free from any negative prohibi- 
tion implicit in the commerce clause.” 


The second group of premiums involved 
were payments on reinsurance issued by the 
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PERSONS AND EVENTS 


Harvey Chesney will be appointed In- 
surance Commissioner of Maryland when 
Claude A. Hanley’s term expires on May 
7. Mr. Chesney is a life insurance agent 
from Bel Air, Maryland. 


Alexander H. Miller has been ap- 
pointed Banking and Insurance Commis- 
sioner of Vermont. Since 1947 Mr. Mil- 
ler, a graduate of McGill University, has 
been assistant treasurer of the Burling- 
ton Trust Company. 





Ford S. Taft is the new Insurance 
Commissioner of Wyoming. Since 1943 
he has been selling for the Mutual Life 
Insurance Company of New York. His 
home is in Sheridan. 


Dr. Edmund L. G. Zalinski, executive 
vice president of the National Associa- 
tion of Life Underwriters, addressed the 
Life Insurance and Trust Council of New 
Orleans on March 19, presenting a six- 
point program to control inflation. 


A subcommittee on education was ap- 
pointed on March 16 by the Disability 
Insurance Coordinating Committee of 
the Health and Accident Underwriters 
Conference. Chairman is Fred Grainger, 
executive vice president, Federal Life 
and Casualty Company. Members are 
F. S. Vanderbrouk, executive vice presi- 
dent, Monarch Life Insurance Company, 
and Wesley J. A. Jones, executive sec- 
retary, International Association of Ac- 
cident and Health Underwriters. 

Clinton L. Allen, president of the 
Aetna Fire Insurance Company of Hart- 
ford, has been appointed to the commit- 
tee on classification of fire, marine and 
casualty insurance of the National As- 
sociation of Insurance Commissioners. 


The twenty-first annual Safety Con- 
vention and Exposition, held in New 
York City April 3 to 6, was sponsored 
by the Greater New York Safety Council 
and sixty-eight cooperating groups. George 
E. Decker, senior engineer, Aetna Casu- 


alty and Surety Company, was chairman 
of the program committee. 


The National Association of Life 
Underwriters held its annual midyear 
meeting in Minneapolis on April 3. 
‘Speakers at the general agents and man- 
agers session were William H. Nicholls, 
Jr., general agent for Penn Mutual in 
Grand Rapids; Coy G, Eklund, agency 
manager for the Equitable Society, De- 
troit; and J. Harry Wood, president of 
the Central Life Insurance Company, 
Chicago. Presiding at the session was 
W. Thomas Craig of Los Angeles. Dr. 
Harold H. Maynard, of the faculty of 
Ohio State University, addressed a 
luncheon meeting of the group’s train- 
ing council. 





Robert L. Starling has been appointed 
chief examiner of the District of Colum- 
bia Insurance Department. He has been 
a member of the department for five 
years and formerly was with Aetna 
Casualty. 


Edward T. Garvin has been appointed 
Deputy Insurance Commissioner of 
Connecticut. He has been in the de- 
partment for nineteen years and_ has 
been serving recently as acting deputy. 


J. Dewey Dorsett, general manager of 
the Association of Casualty and Surety 
Companies, has announced the election 
of four more companies to membership. 
They are National Fire Insurance Com- 
pany of Hartford, Mechanics and Trad- 
ers Insurance Company, Franklin Na- 
tional Insurance Company of New York 
and Transcontinental Insurance Com- 
pany. 


The conference of Mutual Casualty 
Companies will sponsor a management 
meeting on May 10 and 11 in Highland 
ark, Illinois, and an accounting and 
statistical session in Chicago on June 21 
and 22, according to Paul E. Buehler, 
secretary. 








company on policies on the lives of persons 
not resident in New York. 

The Tax Commission had included these, 
relying on the section of the tax law which 
covers “insurance and reinsurance executed, 
issued or delivered on property or risks 
located or resident in this state, including 
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premiums for reinsurance assumed.” It was 
clear that this provision, “read in context,” 
applied only to domestic policies, the court 
said. — Matter of Guardian Life Insurance 
Company of America v. Chapman et al. New 
York Court of Appeals. March 8, 1951. 3 
N. Y. Tax Cases ¥ 98-165. 
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Changes in Convention Form 
Must Be Made on Federal Return 


Three changes in the underwriting and 
investment exhibits of the annual statement 
approved by the National Convention of 
Insurance Commissioners for use by 
casualty and fire insurance companies for 
the year 1950 must also be made in filing 
federal returns, the Bureau of Internal 
Revenue has pointed out in a mimeo- 
graphed release. 

The three items affected are unauthorized 
insurance, over-ninety-day agency balances 
and other nonadmitted assets, and losses. 

The change in the convention form 
requires unauthorized reinsurance to be re- 
flected in income along with authorized in- 
surance. As a result, the decision in New 
Hampshire Fire Insurance Company v. Com- 
missioner, 45-1 ustc 9141, is no longer ap- 
plicable. 

No reduction in income will be allowed 
because of elimination of over-ninety-day 
agents’ balances and other nonadmitted as- 
sets, except as authorized by the Regula- 
tions. This rule cancels the effect of the 
decision in National Union Fire Inswrance 
Company, CCH Dee. 15,458(M). 


“Losses incurred” must be computed on 
the cash basis, contrary to the conclusion 
in Columbia Casualty Company, CCH Dec. 
16,398(M). 


Adjustments to conform with these 
changes must be made for the 
and end of 1950, and for all “open” years. 
If the result of the adjustments is to in- 
dicate additional income, the additional tax 
is to be paid through a lump-sum settle- 
ment. However, refunds will not be al- 
lowed if recomputation indicates a decrease 
in income. 


beginning 


Mutual Agents’ Spokesman 
at Tax Hearings 


Branding as “unfair and misleading” the 
comments made before the House Ways 
and Means Committee by William E. 
Webb, Jr. (last month’s JOURNAL, page 212), 
Hugh H. Murray, past president of the 
National Association of Mutual Insurance 
Agents, appeared before the committee to 
give the mutual companies’ viewpoint on 
taxation. 


Webb had objected to the fact that 
mutual companies are allowed, under the 
Present law, to deduct dividends to policy- 
holders before computing income taxes. 


The Coverage 


“One could easily be misled into think- 
ing that this deduction of policyholders’ 
dividends was a special tax privilege which 
the mutuals enjoyed but which was denied 
to the stock companies,” Murray said. “Of 
course the fact is that the stock insur- 
ance companies have identically the same 
right as the mutuals to make full de- 
duction of dividend-refunds to policyhold- 
ers under the federal income tax laws.” 

Murray also said: “The Webb statement 
further ignored the fact that under existing 
law mutuals must pay—and actually do pay 
—very substantial income taxes each and 
every year, regardless of whether their ex- 
perience is favorable or unfavorable, 
whereas stock companies pay high taxes 
when they have a very profitable year but 
when they have an unprofitable year they 
miay escape taxes altogether.” 

Webb had told the committee he repre- 
sented state associations in twenty-four 
states and that about fifty per cent of the 
agents represented sold mutual as well as 
stock insurance. Murray pointed out that 
Webb spoke for only half the state associa- 
tions, did not speak for the national associa- 
tion of stock agents, did not represent either 
state or national groups of mutual agents, 
and was not himself licensed to represent 
a single mutual insurance company. 


New York Superintendent 
Arranges Bond Swap 


Superintendent of Insurance Alfred J. 
3ohlinger has announced that the New 
York Insurance Department will accept the 
2% per cent Treasury Bonds, Investment 
Series B-1975-80, for deposit. The depart- 
ment will arrange the exchange of the 2% 
per cent 1967-72 bonds on deposit for the 
uew bonds upon receipt from the depositing 
insurer of a letter of instructions to make 
the exchange. 

This action was necessitated by the re- 
cent announcement of Secretary of the 
Treasury Snyder that holders of 2%4 per 
cent Treasury Bonds of June 15 and De- 
cember 15, 1967-72 may offer to exchange, 
at their option, such bonds for 234 per cent 
nontransferable Treasury Invest- 
ment Series B-1975-80. The secretary also 
announced at the same time that the 
Treasury would make available for ex- 
change purposes, over the life of the 2% 
per cent bonds, 1% per cent five-year 
marketable Treasury notes. 


bonds, 


The department will accept the new 2% 
per cent bonds at a value of 98, the current 
going value of comparable issues of 1% 
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per cent five-year Treasury notes for which 
such bonds may be exchanged. The value 
so determined meets the deposit require- 
ments of the New York Insurance Law, 
which provides that the value of a deposit 
shall be based on the par value or the cur- 
rent market value of the securities de- 
posited, whichever is the lower. 

Superintendent Bohlinger called atten- 
tion to the fact that there is a substantial 
number of 2% per cent 1967-72 bonds on 
deposit with the New York department. 
Inasmuch as the time fixed by the Treasury 
Department for making an exchange is 
limited, insurers which desire to have an 
exchange effected should forward instruc- 
tions without delay. 


Insurer Collects Rent 
on Damaged Building 


Suing under a subrogation agreement, an 
insurer was awarded full rent for two 
months on a furniture store which, although 
it had been severely damaged by fire, was 
still occupied by the company which had 
rented it. 

The company maintained that it had been 
asked by the owner to remain in possession 
until insurance loss claims were adjusted, and 
said that in any event it could be held 
liable only for a “reasonable” rental value 
rather than the full sum. 


The insurer had its contract with the 
building owner, a corporation controlled by 
the same family which owned the furniture 
business. The insurer had obtained a sub- 
rogation agreement from the building owner 
at the time of settlement. 


“In the absence of a statute or some 
term of the lease providing for discharge 
of the liability of the tenant to pay rent, 
the common law rule is to the effect that 
where the tenancy includes land together 
with the improvements thereon, the com- 
plete destruction of the improvements does 
not discharge the covenant to pay rent,” 
the Utah Supreme Court said. 


Since there was no written lease, the 
court continued, “the tenant could have 
vacated following the fire and could have 
relieved itself of liability to pay rent.” As 
for the claim that the rent should have been 
reduced, the court held that the insured 
could legally have made such an adjustment, 
but in that event could not claim a loss 
on the full rent for the months involved, as 
it had done—General Insurance Company of 
America v. Christiansen Furniture Company. 
Utah Supreme Court. Filed March 20, 1951. 
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International Chamber Attacks 
Transport Insurance Policies 


“Currently existing discrimination” in trans- 
port insurance was charged before the United 
Nations Transport and Communications 
Commission by John T. Byrne, president 
of the Association of Marine Underwriters, 
speaking as the representative of the Inter- 
national Chamber of Commerce. 


Restrictive legislation compelling the pur- 
chase of insurance in national jurisdictions 
will “breed retaliatory restrictive practices,” 
Byrne said. “If such a trend continues, it 
may well be that transactions between two 
countries will be impossible without breach- 
ing the laws of one country or another.” 


Following Byrne’s testimony, the Com- 
mission asked member governments to rescind 
decrees, regulations and controls which pre- 
vent free negotiation in the placing of trans- 
port insurance, and instructed the Secretary 
General to determine just how widespread 
such practices are. 


Pennsylvania Company Suspended 


The entire business of General Mutual Fire 
Insurance and Reinsurance Company, a Philda- 
delphia mutual company, has been suspended 
by Insurance Commissioner Artemas C. Leslie 
because it was found to be in a “hazardous 
condition.” 


The Commissioner advised the Attorney 
General of his action, and under the insur- 
ance statutes requested him to conduct a 
hearing to determine the further disposition 
of the company. 


Safety Council Prepares 
Four New Booklets 


Four new booklets on safety, for distri- 
bution as envelope stuffers or by plant 
foremen, have been published by the Na- 
tional Safety Council. All use cartoons and a 
light treatment. 


Aren’t People Funny? is about the “dirty 
dozen” human foibles responsible for many 
accidents. K.O. Dirt and Disorder points out 
why a clean, orderly place to work is safer. 
Cry Whoa! is about off-the-job automobile 
accidents, and Safety “Round the Clock deals 
with safety in the home. 


Sample copies may be obtained without 
charge from the council, 425 North Michigan 
Avenue, Chicago 11, Illinois. 
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Gifts and Deaths 


Guidebook to Federal Estate and Gift Ta*es. 
Commerce Clearing House, Inc., 214 North 
Michigan Avenue, Chicago 1, Illinois. 1951. 
128 pages. $2. 


Simplifying the determining of what 
transfers should be reported on estate and 
gift tax returns, how to report them and 
how to compute the ultimate tax is the 
aim of this practical CCH publication, The 
distinction of rules governing transfers 
made before or after the many critical dates 
forming lines of demarcation established by 
various revenue acts are of material assist- 
ance in reaching this aim. 


Of even greater significance is the treat- 
ment which separates from the great body 
of estate and gift tax law the elements that 
directly concern the treatment of gifts or 
of an estate, between January 1 and March 
15 (in the case of the gift tax), or between 
the date of death and fifteen months there- 
after (in the case of the estate tax). 


Other of the book’s helpful features are: 
the official forms, filled in with representa- 
tive figures demonstrating the correct pro- 
cedure at each step; official instructions am- 
plified with CCH explanations (keyed to 
the specific Code and Regulations sections 
governing them) interpreting the laws, etc. 
which give rise to the instructions. The 
convenience which the consolidation of this 
essential information provides is re-enforced 
by direct references to paragraphs in the 
CCH FeperaL Estate AND Girt Tax RE- 
PORTER where cited Code or Regulations sec- 
tions are reproduced. 


All About Bureaucracy 


An Introduction to 
James Hart. Appleton-Century-Crofts, Inc., 


Administrative Law. 


Books and Articles 


35 West 32nd Street, New York 1, New 
York. Second edition, 1950. 819 pages. $7. 


“This volume is designed . .. for use as 
a supplementary text in courses on public 
administration. It is hoped also that the 
book will prove serviceable as the text in 
a quarter or semester course on administra- 
tive law as such, and as the basis of a year’s 
course on this subject. ... Despite an ever 
increasing number of courses on public ad- 
ministration and even of whole curricula 
for training for the public service, students 
of public administration have all too often 
received no sufficient training in the legal 
matrix of their subject. The time is at hand 
when these implications must be brought to 
the attention of every student of political 
science and every undergraduate who is 
preparing for the law. . . . In presenting 
the material, the author has found it wise to 
combine the textbook and casebook methods 
by attempting to weave comment and cases 
into an integrated whole.” 


So stated the author in the preface to the 
first edition, which was published in 1940. 


It can be said at the outset that, if the 
first edition was worth publishing, there 
was need for a second edition. In these 
times, a lapse of ten years is certain to make 
obsolete any book whose subject matter so 
overlaps questions of constitutional law. 
Aside from such decisional law, the federal 
Administrative Procedure Act of 1946, ap- 
plying as it does to most functions of nearly 
every federal agency, has required an im- 
mense change in administrative practices. 
In this second edition, Professor Hart has 
taken due note of such developments. 


It can be assumed without much fear of 
rebuttal that a man who has been teaching 
public administration in leading universities 
for thirty years knows whereof he speaks 
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when he says students in that field have too 
often received insufficient training “in the 
legal matrix of their subject.”” Anyone who 
questions the accuracy of the statement need 
only read a few of the cases in which public 
officers were called upon to pay damages 
out of their own pockets or some of the 
cases in which administrative determinations 
otherwise fair and proper were overturned 
because of an initial failure to observe the 
technical requirement of notice to the private 
persons involved. There was and is a need 
for this type of book for students of public 
administration. 


In the great variety of the problems Pro- 
fessor Hart considers, his book is probably 
more exhaustive than most of the orthodox 
law school casebooks on administrative law. 
His twenty-two chapters fall into seven 
sections, which are labelled as_ follows: 
modes of judicial control, public office and 
public officers, the personal liability of of- 
ficers, administrative powers—their scope 
and limits, administrative procedure, con- 
clusiveness of administrative determinations, 
and enforcement of administrative decisions. 

His introduction is especially good. It 
contains a concise but adequate statement of 
the case method of study and quite a bit 
of material helpful in an orientation to the 
subject matter. Equally good is his selection 
of materials dealing with the extraordinary 
remedies; many law students could read 
Chapter 1 with profit. The book contains a 
lengthy case table and bibliography. 

The primary account on which the book 
might be criticized is its length. The book 
attempts to do too much for one volume. 
One gets the impression that he will never 
be able to see the forest because of the trees. 

Somewhat paradoxically, after Professor 
Hart has skillfully explained how to analyze 
a case, he proceeds in much of the book to 
make this process unnecessary for the reader 
by giving brief digests of cases plus com- 
ments by himself and others, in lieu of the 
full texts of the opinions. Many law students 
would prefer this type of text to the case- 
books they use, which sometimes have not a 
single word of textual commentary. But it 
will probably be some time before books of 
this type are generally assigned as their re- 
quired reading. 


ARTICLES 


Ordinary Care ... In applying the rule 
of res ipsa loquitur, the courts have been 
hard put to solve the problem as to whether 


298 


specific cases satisfy the requirement that 
the accident must have occurred “under such 
circumstances that in the ordinary course 
of events it would not have occurred if 
ordinary care had been observed.”—Dewey, 
“A Tare in the Field of Res Ipsa Loquitur,” 
University of Cincinnati Law Review, No- 
vember, 1950. 


“The Reasonable Man”... While the 
author notes that “everyone knows this rea- 
sonable man is a creature of the law’s imagi- 
nation,” he calls attention to the fact that 
the law has set up external, objective con- 
duct standards for this theoretical man, but 
many of the actual actor’s shortcomings 
such as faulty perception, awkwardness and 
poor judgment are not taken into account 
if they fall below the general level of the 
community.—James, “The Qualities of the 
Reasonable Man in Negligence Cases,” 
Missouri Law Review, January, 1951. 


Fixed Standards of Negligence . .. Holmes 
prophesized and desired that fixed standards 
of negligence be promoted. However, the 
tide has swung the other way, for the fixing 
of standards in this manner is not satis- 
factory to those who would refine the fault 
principle nor to those who are imbued with 
the importance of compensating accident 
victims and distributing accident losses. The 
reasons for this are set forth by James, 
“Statutory Standards and Negligence in Ac- 
cident Cases,” Louisiana Law Review, Novem- 
ber, 1950. 


The Divestiture Case—Basic Arguments 
. . « The case for divestiture, not merely 
as a general brief for limiting the size of 
businesses on the basis of efficiency or for 
social reasons, but as a limitation on market 
domination and oligopoly, is discussed. 
Typical cases are cited.—Timberg, “Some 
Justifications for Divestiture,” George 
Washington Law Review, December, 1950. 


Arbitration at the Soviet’s Convenience 
. . « The author discusses the uncooperative 
attitude and the aversion of the U. S. S. R. 
in dealing with matters calling for arbitra- 
tion outside the commercial area, and he 
says that in the Lena Goldfields case great 
significance must be accorded to “the 
actions taken in the case by the Soviet 
Government and the problems to which 
they gave rise.’—Nussbaum, “The Arbitra- 
tion Between the Lena Goldfields, Ltd. and 
the Soviet Government,” Cornell Law Quar- 
terly, Fall, 1950. 
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NEGLIGENCE 


| Cases Involving Negligence, 
| 


as Reported by CCH NEG- 
LIGENCE REPORTS 
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Malpractice in Removing 
Varicose Veins 


A machinist went to a well-known doctor 
and asked for injections for his varicose 
veins. The doctor introduced him to a young 
assistant who was described as an expert in 
the treatment of such cases. 

The young doctor told the patient that it 
would be much more sensible to cut out the 
veins, assured him that the operation was 
not dangerous, and promised it would not 
take more than fifteen minutes. 


The next morning the patient went to 
the hospital. The operation on one leg took 
nearly three hours, and at that point the 
doctor decided not to operate on the other 
leg “until we see how this turns out.” The 
man was kept in the hospital four days and 
sent home on a stretcher. The doctor called 
regularly and a week after his trip home 
ordered the patient back to the hospital. 

During this period the patient’s foot and 
then his whole leg became gangrenous. On 
June 22 the senior doctor visited the patient 
and told him the foot would have to be 
amputated “right away.” When the patient 
accused the doctor of crippling him, the 
doctor promised to get him a steady job 
and an artificial foot. After June 23 neither 
the doctor nor his assistant visited the plain- 
tiff again, 

On June 27 the county doctor had the 
patient moved to the state university hospital, 


Negligence 


Selected Decisions _ 
from All Jurisdictions 


where it was found necessary to amputate 
the leg not only below the knee but, later, 
to the mid-thigh. 

The district court ruled that there had 
been no showing that the doctors did not ex- 
ercise the degree of skill and diligence standard 
in the community, primarily because the 
expert witness for the defense was held not 
to be a competent witness. This ruling was 
based on the grounds that the expert had 
practiced only in a metropolitan area nearly 
two hundred miles away and that he had 
been still in medical school at the time the 
treatments had taken place. Because of this, 
the court held it could not find the doctors 
guilty of negligence. 

The court also ruled that while there 
might be a question of abandonment, it did 
not involve the proximate cause of the ampu- 
tation, since the need for amputation had 
been mentioned by the doctor to the pa- 
tient, and had not been decided by the state 
university doctors until ten days after the 
possible abandonment had occurred. 

The Iowa Supreme Court reversed the 
verdict and remanded the case for a new 
trial. As for the qualifications of the expert, 
the decision said, “He should not have been 
held incompetent merely because he had 
practiced in and around Chicago or be- 
cause he was still a medical student in 1939.” 
The trend of authority, said the decision, is 
away from the opinion that mere geography 
justifies different standards of care or treat- 
ment. “The locality in question is merely 
one circumstance, not an absolute limit... 
[in] holding a physician to such reasonable 
care and skill as is exercised by the ordinary 
physician of good standing under like cir- 
cumstances.” 

As for the charge of abandonment, the 
supreme court ruled it should be submitted 
at the new trial. “When a physician takes 
charge of a case his employment continues 
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until ended by mutual consent or his dis- 
missal or until his services are no longer 
needed,” the court said. The trial court was 
wrong in saying that abandonment was not 
involved because the doctor had recommended 
amputation before withdrawing from the 
case, the supreme court held, because the 
delay resulting from the abandonment had 
led to the loss of the whole leg instead of 
just the foot—McGulpin v. Bessmer et. al. 
Iowa Supreme Court. June 13, 1950. 18 
CCH NEGLIGENCE Cases 427, 


No Negligence When Ice Is Natural 


When ice forms on a public sidewalk, the 
occupant of the abutting business premises 
may not be held guilty of negligence unless 
it can be clearly shown that the ice resulted 
from artificial rather than natural causes, 
according to the Minnesota Supreme Court. 


Going toward the display window of a 
food shop, a woman slipped on a thin strip 
of ice near the window. She sued for neg- 
ligence on the ground that the ice might 
have been artificially created as a result of 
leakage from the crushed ice in the display 
window, as a result of water melting from 
a one hundred pound sack of crushed ice 
which had been left temporarily on the pave- 
ment, or from a leak in the cornice on the 
roof of the building. 


The jury had returned a verdict for the 
plaintiff, but the supreme court reversed. 
There was no evidence to indicate leakage 
from the window until many months after 
the accident; since the temperature had been 
six degrees above zero, it was unlikely that 
the sack of crushed ice had melted; and 
the store had done nothing to obstruct the 
normal drainage of water from the leak in the 
cornice.—Bentson v. Berde’s Food Center, Inc., 
et al. Minnesota Supreme Court. Filed June 
30, 1950. 18 CCH Neciicence Cases 515. 


Servant's Negligence 
Beyond Scope of Duties 


A telephone exchange occupied the front 
half of the second floor of a building which 
housed a dry goods store on the first floor 
and living quarters for the owners at the 
back of the second. 


The owner shut off the water to make 
some plumbing repairs and asked the night 
operator to open the faucet in the phone 
office so air could escape. Several times 
during the evening she checked to see if the 
water had started running yet, and finally, 
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she thought, closed the faucet and went to 
bed. Instead she had opened it farther, and 
late in the night she woke to find the water 
pouring out; it had overflowed the basin and 
leaked through into the dry goods store 
below. 


The merchant sued the phone company, 
which appealed a jury verdict of negligence 
on the ground that although the woman 
was in its employ she had been acting be- 
yond the scope of her employment. The 
court held the company liable because it had 
put the operator in charge of the property, 
making her the sole custodian.—Southern 
Bell Telephone & Telegraph Company v. 
Yates. Tennessee Court of Appeals. Filed 
May 3, 1950. 18 CCH NEGLIGENCE Cases 487. 


Implied Warranty by Seller 
‘of Fuel Oil 


A plant used a preheating unit in its 
heating system which was designed to burn 
heavy grade oil. After delivering oil for 
about two years, the company delivered a 
more volatile oil which did not require 
preheating. When it passed through the 
unit an explosion and fire resulted. 

The trial court ruled that the case be dis- 
missed at the close of the plaintiff’s case on 
the grounds that on the basis of the evidence 
submitted there were not enough facts to 
warrant jury trial. 

The New Jersey Supreme Court took 
jurisdiction of the appeal. The applicable 
law provides that the seller must have been 
informed of the purpose for which the pur- 
chase was being made, and the buyer must 
have relied on the judgment of the sell: 

In this case, the purchaser had not spx« 
fied any grade of oil in its original order, 
and the seller “knew or should have known 
the various types of oil burners in general 
use and the methods required for their oper- 
ation, and particularly what grades of fuel 
oil were proper to be used in them.” 

“If the evidence established by the ap- 
pellant is accepted as true then there was an 
implied warranty by the respondent that 
the oil it furnished was reasonably fit for 
the purpose for which it was to be used, 
and whether this testimony was to be ac- 
cepted as true or not and whether or not 
these legitimate inferences were to be re- 
solved in the appellant’s favor were questions 
for a jury and not for the court,” the opin- 
ior said. 

The trial judge had also ruled that the 
burden of proof lay with the company to 
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rule out all other possible causes of the 
fire. “The rule is that a plaintiff is not re- 
quired to prove with certainty that a de- 
fendant’s act caused his damage. The test 
is one of probability. The evidence must be 
such as to justify an inference of probability 
as distinguished from mere possibility,” 
said the overruling court.—Flexmir, Inc. v. 
Lindeman & Company. New Jersey Supreme 
Court. May 8, 1950. 18 CCH NEGLIGENCE 
Cases 476. 


How Many Seconds Constitute 
Contributory Negligence? 


A truck driver parked in such a way 
that the rear of his truck extended over a 
street car track. As it was dusk, his park- 
ing lights were on. He got out of the truck, 
walked to the front, and started between 
his truck and the car parked ahead of it. 
A street car rammed the back of the truck, 
pinning him between the two bumpers. 


When the case came to court, the street 
car company claimed that the truck driver 
was guilty of contributory negligence as a 
matter of law because so short a time 
elapsed between his leaving the cab of the 
truck and being struck. 


The court disagreed with this contention. 
The “matter of law” precedent, the court 
said, came from cases in which individuals 
had stepped out of cars and had been struck 
within a second or two. 


In this case, said the court, the driver, 
“after a glance in the mirror, had to climb 
down from the driver’s cab, walk approxi- 
mately six feet, turn toward the curb and 
walk another two or three feet before he 
was struck.” This was far from a matter 
of a second or two. 


The street car company also claimed the 
driver had been negligent in parking with 
the rear end of the truck overhanging the 
track. This, too, the court rejected: “Al- 
though defendant’s right to use the track 
Was superior to that of plaintiff to occupy 
it, nevertheless he was not prohibited from 
using it temporarily for a legal purpose.”— 
Lukasewice v, Pittsburgh Railways Company. 
Pennsylvania Supreme Court. Filed May 
22, 1950. 18 CCH NecticeNnce Cases 419. 


Jury Decides Whether Situation 
ls Dangerous 
A porter standing by his train on the sta- 


tion platform at the door of his car was hit 
by a freight truck in defendant’s depot. A 
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jitney pulling a truck came down the plat- 
form, and the driver stopped and asked 
plaintiff to move out of the way so that he 
could pass. Plaintiff, however, thought that 
there was plenty of room for the vehicle to 
pass and so did not move. The driver started 
up again, swerving out to avoid hitting plain- 
tiff, and in doing this his truck cornered an- 
other truck standing nearby and caused it 
to swing against plaintiff and injure him. 
The porter sued the railway company and 
was awarded a verdict. This verdict was 
set aside and a new trial granted; on the 
second trial the jury returned a verdict of 
no cause of action. Plaintiff appealed both 
judgments. 

The specific instruction complained against 
in the appeal was one in which the court 
said that where there is a safe way and a 
dangerous way to perform a duty, voluntary 
choosing of the dangerous way constitutes 
negligence, and that if the jury found that 
plaintiff had voluntarily chosen to stay in a 
dangerous position he had no cause of ac- 
tion; plaintiff contended that he was not in 
a dangerous position at the time of the acci- 
dent. The reviewing court agreed with plain- 
tiff that this instruction was prejudicial: “It 
might well be that a jury could have reason- 
ably believed that the situation in which . . . 
[plaintiff] was at the time of the accident 
had potentialities of being dangerous, but 
that a reasonably prudent person under 
similar circumstances would have acted as 
. . . [plaintiff] did. Under the court’s in- 
struction the jury was precluded from so 
finding.” Judgment for defendant reversed. 
—Marshall v. The Ogden Union Railway & 
Depot Company. Utah Supreme Court. Filed 
August 31, 1950. 18 CCH NEGLIGENCE 
Cases 605. 


Deviation from Contract Route 
Renders Carrier an Insurer 


Plaintiff sought recovery from a carrier for 
injury to a shipment of horses caused by 
“shipping fever,” on the ground that there 
was a deviation of the shipment, entirely 
unaccounted for. According to its routine 
contract with the shipper, the carrier was 
not obliged to transport the stock by the 
route named in the contract, “or otherwise 
than with reasonable dispatch.” 

The horses were in transit a little over 
seven days. If they had been sent by the 
route contracted for, they would have been 
in transit four or five days. Plaintiff, in its 
complaint, alleged deviation by the carrier 
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from the original route and place of destina- 
tion contracted for, unnecessary delay in 
delivery, and failure to render medical atten- 
tion to the horses when they became sick. 
Defendant contended that plaintiff failed to 
show unreasonable delay or that unreason- 
able delay was the cause of the sickness. 
Judgment was rendered for plaintiff in the 
trial court, and defendant appealed. 

The reviewing court declared that the rule 
governing the case was “that a deviation from 
the contract of carriage with respect to the 
route of transportation renders the carrier 
liable as an insurer for any loss of or injury 
to the property.” 

The carrier would be excused from lia- 
bility, said the court, if the deviation was 
justifiable or if the loss would have occurred 
from the same cause, regardless of the devi- 
ation; but the burden of proof was upon the 
carrier to prove its nonliability. In this case, 
there was a deviation and injury to the live- 
stock. The evidence as to when, where and 
under what circumstances the illness began 
was uncertain. The defendant, however, 
made no effort to justify the deviation, nor 
to demonstrate that the loss would have 
occurred regardless of the deviation. Con- 
sequently, plaintiff was entitled to a directed 
verdict, and though it was not given one 
in the lower court this error was cured by 
the verdict in its favor. Judgment for plain- 
tiff affirmed.—Benoit v. Central Vermont Rail- 
way, Inc. Vermont Supreme Court. May 2, 
1950. 18 CCH Necticence Cases 602. 


Negligent Delay in Turning Off 
Water—Municipality’s Liability 

The basement of plaintiff's store was flooded 
and its property damaged by water which 
escaped from a break in a fire hydrant. The 


break occurred at one a. m., throwing a 
geyser eight to ten feet in the air. Defendant 
city sent two emergency crews to the scene, 
one arriving at one-thirty and the other at 
three. Though there was a city requirement 
that charts showing the location of water 
main shut-off valves be carried on emer- 
gency trucks, these trucks did not carry any 
and none were brought until three o’clock. 
All in all, the operation of shutting off the 
valve, which should have taken thirty-five 
to fifty minutes, was accomplished in three 
hours. Plaintiff sued in tort for the damage 
done to its property. 

The trial court found that defendant was 
negligent in failing to close off the valve 
within a reasonable time, and awarded a 
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judgment for damage occurring after the 
water should have been shut off. 


Defendant appealed, contending that the 
loss was caused by a hydrant used exclu- 
sively for fire protection purposes—a public 
function—and that it was not liable for neg- 
ligence in the performance of a public func- 
tion. The reviewing court held that though 
this principle was true, it lacked application 
in this case because the negligence of the 
city employees did not arise out of fire pro- 
tection but out of acts related to the water 
supply system. ; 


an ‘ ; 
Though the hydrant was used for putting 
out fires, the damage was caused by water” 


in the main which supplied not only the 
hydrant but also the commercial and do- 
mestic consumers in the neighborhood. “The 
maintenance of such a system in part for 
the use of inhabitants who pay for water 
supplied constitutes a commercial function, 
for negligence in the discharge of which a 
municipality is liable.” Judgment for plain- 
tiff affirmed.—Cole Drug Company of Massa- 
chusetts v. City of Boston. Massachusetts Su- 
preme Judicial Court. July 3, 1950. 18 CCH 
NEGLIGENCE Cases 574. 


Prior Condition of Floor 
Not Admissible as Evidence 


Plaintiff was injured when she slipped and 
fell on the floor of defendant’s store, and 
she brought suit, alleging that defendant was 
negligent in using an excessive amount of 
oily, slippery substance on the floor, in not 
applying it carefully and in not maintaining 
the floor properly after the application of 
the substance. 

The trial court rendered judgment for 
plaintiff, and defendant appealed, assigning 
as error the trial court’s admission of testi- 
mony by plaintiff's witness that the floor 
was slippery on a date forty-three days be- 
fore the accident and another time four days 
after. The fact that the floor was slippery 
on those days did not warrant a presump- 
tion that it was slippery on the day of the 
accident, said the reviewing court: “Where 
the fact situation has inherent in it the likeli- 
hood of a change (as in this case) the testi- 
mony concerning the situation which is 
presumed to continue must be fairly close 
to the event to which it is presumed to con- 
tinue.” Judgment reversed and cause re- 
manded for a new trial.—Montgomery |ard 
& Company v. Wright et ux. Arizona Supreme 
Court. July 10, 1950. 18 CCH NEGLIGENCE 
Cases 546. 
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Manufacturer Held Liable 
for Extraneous Matter in Bottle 


Plaintiff took a bottle of soft drink from 
an outdoor, unattended cooler at a filling 
station and, upon drinking part of its con- 
tents, became ill. An analysis of the re- 
maining liquid in the bottle showed that the 
drink contained kerosene. Plaintiff sued 
the manufacturer of the drink and the filling 
station operator; there was a verdict for 
defendant operator and against defendant 
manufacturer. The manufacturer appealed 
a denial of its motions for a directed verdict 
and for judgment notwithstanding the verdict. 

The manufacturer produced evidence that 
the tops of its soft drink bottles were not 
airtight, because the drink was not carbonated, 
and that liquid from the outside could in- 
filtrate into the bottles. It suggested that 
one of the filling station employees with 
kerosene on his hands could have gone to 
the cooler to get a bottle, and could have de- 
posited some kerosene in the water in the 
cooler, and that the kerosene could have 
seeped into the bottle, causing the plain- 
tiff’s sickness. There was no evidence to 
support this theory, however. But there was 
uncontradicted evidence to the effect that 
there was no kerosene around the manu- 
facturer’s plant, and that in the process of 
bottling it would have been impossible for 
kerosene to enter the bottle. 

The reviewing court stated that the fact 
that there was no evidence that the bottle 
was tampered with during the time it was in 
the filling station cooler, or even that any- 
one touched it, was evidence that the kerosene 
was in the bottle when it was put into the 
cooler by the manufacturer’s agent. Though 
a manufacturer is not an insurer, said the 
court, he is responsible to exercise due care to 
see that no injurious substance gets into his 
product, and if there is such substance there- 
in, the inference is that it is present through 
his negligence. This inference is, of course, re- 
buttable, the court went on to say, but the 
offsetting evidence raises a question of fact 
for the jury. It was held, therefore, that the 
lower court was correct in permitting the 
jury to decide the issue, and that, since there 
Was no evidence to support the theory that 
the kerosene entered the bottle while it was 
in the filling station cooler, the jury’s find- 
ing was not unjustified. Judgment against 
defendant manufacturer was affirmed. 

_ A dissenting opinion contended that the 
inference of negligence on the part of the 
manufacturer, based on the presence of a 


deleterious substance in an original package, 
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“is predicated on a finding that the extraneous 
substance was in the container when it left 
the hands of the manufacturer.” Since the 
bottle was left in the cooler for an inde- 
terminate period of time, since the cooler 
was accessible to many persons, and since the 
manufacturer offered proof that the kerosene 
could not have entered the bottle in its plant, 
the dissenting judges were of the opinion 
that the presence of the kerosene should 
have been considered evidence of the fact 
that the bottle was handled or tampered 
with after it was delivered to the filling sta- 
tion.—Cloverland Farms Dairy, Inc. v. Ellin. 
Maryland Court of Appeals. Filed July 19, 
1950. 18 CCH NeEGLiceNce CAseEs 699. 


Roof Under Construction Caves In— 
Presumption of Negligence 


Plaintiff's decedent was killed in a cave-in 
in a cellar being constructed by defendant. 
Defendant owned a quarter section of land 
and contracted with a third party for the 
raising of potatoes thereon. Plaintiff’s dece- 
dent was employed by the third party; he 
was storing potatoes in the cellar when the 
roof, which was being constructed at the 
time for defendant, collapsed. 


Plaintiff contended that defendant was 
negligent in the construction of the cellar; 
defendant denied liability on the grounds that 
decedent was not his employee and that any risk 
involved in the job of storing the potatoes 
Was apparent and should have been known 
and assumed by decedent. The trial court 
instructed the jury that the doctrine of res 
ipsa loquitur applied to the case—that the hap- 
pening of the accident raised a presumption 
of negligence on the part of the defendant 
and that the burden was upon him to dis- 
prove such negligence or to prove that the 
accident did not result from such negligence. 
Defendant did not offer any evidence to 
rebut this charge and presumption. The 
jury rendered a verdict for plaintiff. 

Defendant appealed, protesting that the 
doctrine of res ipsa loquitur was not applica- 
ble. The reviewing court, however, affirmed 
the judgment: “The fact that the construc- 
tion and control of the potato cellar were 
exclusively in the defendant and his em- 
ployees, and that the deceased had no con- 
nection therewith or knowledge thereof, was 
not controverted in any respect by defend- 
ant. Therefore, the court properly applied 
the doctrine of res ipsa loquitur.’—Gylling v. 
Hinds et al. Colorado Supreme Court. Septem- 
ber 11, 1950. 18 CCH Nec.Licence Cases 641. 
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Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE —CASUALTY INSUR- 
ANCE REPORTS 


Cross-Cancellation at a Distance 


Plaintiff sued on a fire insurance policy 
alleged to have been issued by the defendant 
against loss by fire on personal property lo- 
cated in a factory in Rockford, Illinois. De- 
fendant denied liability on the ground that 
the policy was canceled before the fire loss 
occurred. Plaintiff appealed from a judg- 
ment for defendant. 


In September, 1946, plaintiff bought raw 
materials for the manufacture of specialty 
furniture and sent it to factories in Rock- 
ford, Illinois; Holland, Indiana; and Cleve- 
land, Ohio. This was the usual method of 
operating for the plaintiff, and insurance was 
usually obtained on its property in the 
possession of the various manufacturers. 


The president of plaintiff contacted in- 
surance broker A, through whom he had 
previously placed orders for fire insurance, 
requesting him to obtain insurance to the 
extent of $10,000 on plaintiff’s property in 
the Cleveland factory, $7,000 for the Hol- 
land property, and $10,000 for that in 
Rockford. Broker A turned the order over 
to broker B for fulfillment, but broker 
B was able to obtain coverage for only 
half the order on each location, all from 
insurance company A, and forwarded the 
order for the balance to broker C, who 
sent the order on to broker D for fulfill- 
ment. Broker D placed the order with 
insurance company B, the defendant in this 
case. Three separate policies were written, 
$5,000 for Cleveland, $3,500 for Holland, 
and $5,000 for Rockford. The policy on 
the property in Rockford was involved in 
this suit. 


On receipt of the policy in question, 
broker D sent it to broker C, from whom 
he had received the order. Broker C de- 
livered it to broker B on October 17, 1946. 
During the afternoon of October 17, insurer 
B determined it had all insurance it cared 
to handle on the Rockford location, and 
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contacted broker D by telephone, and on 
October 18 sent a letter asking that the 
Rockford policy be taken up for cancellation. 
Broker D, in turn, made a similar verbal 
request to broker C, and broker C made 
a similar request to broker B, who at that 
time still had possession of the policy. 
Broker B surrendered the policy to broker 
C, which in turn surrendered it to broker 
D, and the policy was then delivered back 
to defendant insurer. The policy was stamped 
in red “canceled.” 


Neither the plaintiff nor broker A had 
any knowledge that the defendant had issued 
the Rockford policy and no premium was 
ever paid on it. On March 13, 1947, fire 
destroyed the property in Rockford. The 
policy was a standard form as prescribed 
by the statutes of Illinois and was to run 
for one year. One of the provisions was the 
following: “This policy may be canceled 
at any time by this company by giving to 
the insured a five days’ written notice of 
cancellation.” It was admitted that notice 
had not been given to the plaintiff at the 
time the defendant recalled the policy. 


The district court found that there had 
been a delay in delivering the policy issued 
by insurer A, and at the time of its arrival, 
about the first of December, broker A told 
the president of plaintiff that hé could get 
only $5,000 insurance on the Rockford prop- 
erty. The president had said then that 
business conditions were such that he did 
not want any insurance on the Rockford 
property, and that broker A should return 
the company A policy that had been issued 
on the Rockford property. Broker A did 
return it and at the same time delivered 
the Holland policy for which the premium 
was paid. The Cleveland policy also was 
delivered, but it too was returned without 
any payment of premium, 


Plaintiff argued that when defendant in- 
surer delivered the Rockford policy to 
broker D, it became binding and could be 
canceled only by the five days’ written 
notice specified in the policy. Plaintiff said 
that broker D was a subagent of broker 
A, but broker A, as well as the other 
agencies which tried to get additional in- 
surance, were agents only to procure in- 
surance and not to surrender a_ policy 
for cancellation. 

The reviewing court said the plaintiff's 
position was weak because it assumed that 
cancellation could be accomplished only by 
the prescribed five days’ written notice. 
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“As in other contracts, it could also have 
been cancelled by mutual consent (it being 
common practice to thus cancel fire in- 
surance contracts) or by waiver by the 
insured of the prescribed written notice.” 
Here, said the court, the plaintiff asks re- 
covery on the policy despite the positive 
instructions of its president to broker A 
that it did not want insurance on the Rock- 
ford property and despite his action in that 
regard in returning for cancellation the 
valid policy on that property. 

Furthermore, “Plaintiff's position is un- 
tenable for it seeks to recover on a policy 
of insurance that was never delivered to 
plaintiff or its broker [A] . . ., that neither 
plaintiff nor . . . [broker A] ever knew 
existed until after the date of the fire, and 
upon which no premium had been paid or 
tendered. ... 

“By its acts the plaintiff waived the con- 
tract provision for a written notice of 
cancellation, and plaintiff is not en- 
titled to recover under the provisions of a 
policy which was not in existence on the 
date of the fire."—Murray Bernard Industries, 
Inc. v. East & West Insurance Company. 
United States Court of Appeals for the 
Seventh Circuit. November 10, 1950. 7 
CCH Fire aNp CASUALTY CASEs 319. 


Scope of State Agent's Authority 


This was an action by a bank against an 
insurance company to recover a loss to the 
bank of $21,055.02, on the ground that the 
state agent of the insurance company, one 
Ellis, perpetrated a fraud on the bank 
through the sale to the bank of forged 
premium finance contracts. The principal 
question in the case was whether Ellis was 
acting within the business of the insurance 
company, and within the scope of his actual 
or ostensible authority, in selling the prem- 
ium finance contracts to the bank. 


The main evidence regarding the agent’s 
actual authority was provided by an expert 
witness, who testified to the-following effect. 
Ellis was invested with authority as state 
agent to assist soliciting and local agents 
in selling insurance policies. His general 
duties included the promotion and produc- 
tion of business among his agents in his 
territory, and if production of business in a 
particular instance should happen to include 
an element of premium finance, then he 
would be acting within his general duties 
it he handled premium finance contracts 
on behalf of his agents. 


The court said that this testimony pri- 
marily conveyed the idea that Ellis’ au- 
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thority to handle premium finance contracts 
was limited to the promotion and produc- 
tion of business on behalf of his agents. 
The finance contracts had typed upon them 
“Robert Ellis, State Agent” as well as the 
name of a purported local agent, but the 
court held that, since Ellis dealt directly 
with the bank and since no local agent was 
actually involved, Ellis’ handling of the 
contracts could not have been within the 
scope of his actual authority even if his 
dealings had been honest. 


The court further held that there was 
no evidence to support the allegation rest- 
ing upon apparent authority since the in- 
surance company had not misled the bank in 
any way. Besides, said the court, the bank’s 
own negligence would prevent its recov- 
ering on that theory. 


When Ellis brought the paper to the 
bank to be sold, there would be attached 
to each finance contract a certificate of 
insurance bearing his own signature. “It 
might be argued,” said the court, “that as 
Ellis had authority to execute the insurance 
certificates in his possession, that in de- 
livering these certificates to the bank he 
deceived it, and this makes out a case of 
deceit against his principal. But the 
[bank] does not rely in its argument here 
on any deceit on the bank by reason of the 
insurance certificates.” Directed verdict 
for defendant insurer affirmed—Fargo Na- 
tional Bank v. Agricultural Insurance Com- 
pany. United States Court of Appeals for 
the Eighth Circuit. November 1, 1950. 
7 CCH Fre and Casuatty Cases 298. 


Policy Provisions Nullified 
by Subsequent Legislation 


Plaintiff purchased a shotgun at a retail 
store in Shreveport. Thereafter he was 
injured when the gun exploded in the 
course of a hunting trip elsewhere in Louis- 
iana. The gun was manufactured by a 
corporation domiciled in Massachusetts. At 
the time of the accident, the manufacturer 
carried a product liability policy, which was 
written, issued and delivered to the manu- 
facturer in New York. However, the in- 
surer was apparently doing business in 
Louisiana under a certificate of authority as 
a foreign liability insurer. 


Plaintiff brought this action to recover 
for his injuries directly against the manu- 
facturer’s insurer alone. The insurer 
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based its defense on the following policy 


provisions: 

“No action shall lie against the Company 
unless, as a condition precedent thereto, the 
Insured shall have fully complied with all 
the terms of this policy, nor until the 
amount of the Insured’s obligation to pay 
shall have been finally determined either by 
judgment against the Insured after actual 
trial or by written agreement of the Insured, 
the claimant and the company. 

“Any person or organization or the legal 
representative thereof who has secured such 
judgment or written agreement shall there- 
after be entitled to recover under this policy 
to the extent of the insfrance afforded by 
this policy. Nothing contained in this 
policy shall give any person or organization 
any right to join the Company as a co-de- 
fendant in any action against the Insured to 
determine the Insured’s liability.” 

The policy had been issued on December 
1, 1948, for a period of one year. The acci- 
dent happened on November 6, 1949. When 
the policy was issued, the law of Louisiana 
would have given effect to the above-quoted 
policy provisions. However, at the Regular 
Session of the. Louisiana Legislature of 
1950, two acts were passed, the titles of 
which declare: 


“Act 541 


“An act to amend and reenact Section 655 
of Title 22, Louisiana Revised Statutes of 
1950, to provide that the right of direct 
action in favor of an insured person or his 
or her heirs against the insurer shall exist 
whether the policy of insurance was written 
or delivered in the State of Lousiana or not, 
and whether or not such policy contains a 
provision forbidding such direct action, pro- 
vided the accident or injury occurred within 
the State of Louisiana or the injured person 
or his or her heirs are residents of this 
State.” 

“Act 542 


“An act to amend Section 983 of Title 
Louisiana Revised Statutes of 1950, by 
adding thereto a provision that no certificate 
of authority to do business in Louisiana 
shall be issued to a foreign or alien liability 
insurer until such insurer has consented 
to be sued by the injured person or his or 
her heirs in a direct action, whether the 
policy was written or delivered in Louisiana 
or not, and whether or not the said policy 
contains a provision forbidding such direct 
action, provided the accident occurred within 
the State of Louisiana or the injured person 
or his or her heirs are residents of the State.” 
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These acts did not go into effect until 
July 6, 1950. The principal issue in this 
case was whether the acts should be given 
retroactive effect. 

The court held: (1) The statutes are 
procedural only and therefore apply to all 
actions—those which have accrued or are 
pending, and future actions. (2) The 
statutes do not violate the provision of the 
federal Constitution dealing with impair- 
ment of the obligation of a contract, nor the 
full faith and credit, due process or equal 
protection clauses. Judgment for plaintiff. 
—Bouis v. Aetna Casualty & Surety Company. 
United States District Court, Western Dis- 
trict of Louisiana, Shreveport Division. 
August 8, 1950. 7 CCH Fire and CAsuatty 
CASEs 262. 


Where Is a Contract Issued? 


In an action on a personal property floater 
policy of insurance to recover a loss alleg- 
edly covered thereby, the defendant insurer 
appealed from an order denying its motion 
for summary judgment dismissing the 
complaint. 


The action was not commenced within 
twelve months after the loss was sustained, 
as required by the policy. However, the 
policy also provided that, if by the laws of 
the state within which it was issued such a 
limitation is invalid, the action must be 
commenced within the shortest limit of time 
permitted by the laws of such state. Plain- 
tiff contended that the policy was issued in 
Connecticut and that under the laws of that 
state a surety company may not limit the 
time within which a suit shall be brought 
against it to a period less than three years 
from the time when the loss insured against 
occurred. 

The policy was delivered and accepted in 
New York. Plaintiff’s affidavits tended to 
show that the policy was printed, with the 
facsimile signatures of defendant’s officers 
thereon, in Connecticut. 

The reviewing court reversed the trial 
court’s order which denied the insurer’s 
motion for summary judgment. Since the 
policy provided that it should not be valid 
unless countersigned by a duly authorized 
agent, and since it was so countersigned in 
New York, where the twelve-month period 
of limitation was valid, the contract was 
“issued” in New York.—Taaggert v. Security 
Insurance Company of New Haven, Connect- 
icut. New York Supreme Court, Appellate 
Division. November 20, 1950. 7 CCH Fire 
and Casuatty Cases 331. 
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LIFE 
Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts as Reported 
by CCH LIFE INSURANCE 


| REPORTS 


Double Indemnity Allowed 
When Fall Causes Heart Attack 


\ man died several hours after falling 
down the basement steps of his home; the 
immediate cause of his death was a heart 
attack. The insurance company refused 
to pay double indemnity under a _ policy 
which provided for such payments if the 
death occurred “solely from bodily injuries 
effected directly by external, violent, and 
accidental means,” and the widow sued. 


The insurance company contended that 
the medical evidence showed that the man 
had suffered from a latent heart condition 
which was at most aggravated by the fall. 
The doctor for the widow said that the 
heart condition was only a secondary cause 
of death since it would not have flared up 
without the fall. The jury awarded the 
double indemnity to the widow and the 
company appealed. 


The Court of Appeals for the Tenth Cir- 
cuit made a distinction in precedents cited 
between cases in which an active ailment 
cooperated to cause a death and _ those, 
similar to this case, in which a latent weak- 
ness existed which the fall caused to 
become active. 


. 

“We agree with the trial court,” said 
the opinion, “that the facts in our case 
present a jury question whether the acci- 
dental fall set in motion a latent or dormant 
disease, resulting in death of the insured. The 
trial court’s instructions being in accordance 
with Utah law, and the jury’s verdict being 
against the defendant, the judgment thereon 
is affrmed.”"—Kansas City Life Insurance 
Company v. Hayes. United States Court of 
Appeals for the Tenth Circuit. August 25, 
1950. 14 CCH Lire Cases 541. 


N a somewhat similar set of circum- 
Stances, but involving a longer period be- 
tween accident and death, the same court 
has recently held that the case “presented 
4 question for solution not within the com- 
Petency of laymen,” and held for the insurers. 


Life, Health—Accident 


A man of fifty-seven, while helping to 
move a heavy part of a furnace, hurt his 
back. He finished the day’s work and went 
home, where he went to bed for four weeks. 
For two weeks thereafter he was up and 
about, and then died. 

Expert medical testimony based on an 
autopsy was that the cause of death was a 
disease of many months, if not years, dura- 
tion, not related to the accident. The in- 
sured’s own physician agreed. 

“The great weight of authority supports 
the rule that medical expert testimony to 
be sufficient to take the case to the jury 
must be to the effect that the accident or 
injury probably caused the insured’s death,” 
said the court, “and that testimony to the 
effect that a causal connection between the 
accident or injury and insured’s ensuing 
death was possible, such as testimony that 
the accident or injury ‘might have’ or ‘may 
have’, or ‘could have’ caused the death 
of insured, is insufficient to take the case 
to the jury, because such testimony leaves 
the issue in the field of conjecture and per- 
mits the jury to speculate or guess as to 
the cause of death.” 

Evidence introduced by the beneficiary, 
the court said, was insufficient to take the 
case to the jury, and the lower court had 
properly directed a verdict in favor of the 
insurers.—Bearman v. Prudential Insurance 
Company of America. United States Court 
of Appeals for the Tenth Circuit. January 
2, 1951. 14 CCH Lire Cases 692. 


Third-Party Interest 
in Group Policy Is Valid 


A third-party beneficiary has the right 
to sue for the proceeds of a group life insur- 
ance policy, the United States District 
Court for Western Arkansas held recently, 
since “The sole purpose of the insurance 
was to protect the employees and their fam- 
ilies against a financial crisis resulting from 
occupational injuries, and the only logical 
inference from the issuance of this insurance 
policy is that both parties so understood 
that purpose.” 

A county employee had a group insurance 
policy, naming the county as_ beneficiary, 
which specifically included “injuries during 
the time the employee is proceeding to or 
returning from the place of his employment 
only while riding in any transportation convey- 
ance provided by the employer for that 
purpose.” While trying to hitch a ride to 
work on a county gravel truck he was 
struck by another truck and killed. 
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The insurance company refused to pay 
on several grounds, First, the widow could 
not sue to enforce the contract, the com- 
pany held. The court disagreed with this 
contention in the words previously quoted. 


Secondly, the company said that the 
county, which was the named beneficiary 
in the policy, could not collect because it 
did not have an insurable interest in the 
life of the worker. Said the court: “It is 
immaterial whether the county had an in- 
surable interest. . . . Without question the 
deceased had an insurable interest 
in his own life, as did his wife and children, 
and they are the real beneficiaries in this 
case.” 

The company had challenged admission 
of hearsay evidence that the deceased was 
going to work. “The general rule seems 
to be,” said the court, “that statements of 
a person since deceased with reference to 
the purpose or destination of a trip or jour- 
ney that he was about to make are admis- 
sible.” 


Under the clause mentioned above, the 
company also maintained that a gravel truck 
was not a conveyance for transportation, 
and that the man was not “riding in” it 
at the time of the accident. The court 
brushed off both points. “The policy does 
not say any conveyance used exclusively 
for transporting employees,” the opinion 
said in regard to the first; as for the second, 
“In the final analysis it is the duty of the 
court to give a common-sense interpreta- 
tion to the language of the particular insur- 
ance policy involved. The act of 
entering a conveyance preparatory to being 
transported to work is an essential step of 
the transportation, and the only reasonable 
conclusion is that such was within the in- 
tention of the parties in using the language 
‘riding in’”’ The widow got her money.— 
Fomby v. World Insurance Company of 
Omaha. United States District Court, West- 
ern District of Arkansas. November 16, 
1950. 14 CCH LiFe Cases 694. 


“Total Disability” 
Is Not Absolute Incapacity 


Total and permanent disability does not 
imply absolute mental and physical incapac- 
ity as the phrase is used in an insurance 
contract, the Virginia Supreme Court of 
Appeals has ruled. 


A laborer who helped on a turkey-raising 
farm suffered, according to medical testi- 
mony, from hardening of the arteries and 
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had already had one stroke. Two doctors 
appeared to testify that he was not able to 
handle a regular job without severe danger 
to his life. 


Experts for the insurance company, fighting 
the man’s claim under a total and _per- 
manent disability clause, agreed to the diag- 
nosis of hardening of the arteries and to 
the evidence that he had had a stroke, but 
maintained that he could still do light part- 
time work. 


The case was originally tried before a 
jury. Upon the motion of the insurance 
company at the conclusion of the evidence, 
the judge had struck out all the evidence, 
resulting in a decision for the company. 
The higher court reversed and remanded 
the case. 


“We think the court below was in error 
in striking out the evidence and that the 
case should have been submitted to the jury 
as there was evidence upon which the 
jury could have based a verdict for the 
plaintiff,” the opinion said. “We have had 
occasion to define total and permanent 
disability as used in similar insurance poli- 
cies and have said that it does not mean 
absolute incapacity, mental and physical.” 
—Carver, Admx. v. Metropolitan Life Insur- 
ance Company. Virginia Supreme Court of 
Appeals. September 6, 1950. 14 CCH Lire 
Cases 538. 


Waiver of Right to Old Certificate 
No Limit on Insured 


Although an insurance company had 
waived the provision in a group life insur- 
ance policy which required the surrender 
of the old certificate at the time a bene- 
ficiary was changed, this had no effect on the 
insured’s reserved right to make such a change, 
the Indiana Appellate Court has ruled. 


The insured had named a woman as 
beneficiary and given her his group life 
insurance certificate. Later, without get- 
ting the certificate back, he applied to the 
company to change beneficiaries. The 
company issued a new certificate without 
insisting, as its contract provided, that the 
old certificate be turned in. 


When the insured died, the original bene- 
ficiary claimed the money. The require- 
ment in the contract requiring the surrender 
of the old certificate was for her benefit, she 
contended, and no request for the paper had 
ever been made to her. 
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The court awarded the money to the 
second beneficiaries. “The requirement for 
a return of the policy is for the protection 
of the society, and if complied with to its 
satisfaction, or waived by it during the life- 
time of the insured, it cannot be used to 
support the claim of the former beneficiary,” 
the decision said.—Fletcher v. Wypiski. In- 
diana Appellate Court. November 14, 1950. 
14 CCH Lire Cases 779. 


Petition May Be Amended 
to Give Cause of Action 


In a case which went to the Georgia 
Supreme Court, a beneficiary had sued for 
indemnity under a policy providing for pay- 
ment if the insured met his death in a 
passenger steamship in which he was a fare- 
paying passenger or lawfully riding off a 
pass. The court held that the facts as 
stated did not give a cause of action. 


The death had occurred when a motor 
launch capsized. The court pointed out 
that if the petition had shown the launch 
to be the property of a passenger-carrying 
ship, there would have been precedent for 
claiming the accident had occurred in a 
ship, since “the word ‘ship’ embraces her 
boats, tackle, apparel, and appurtenances 
because they are part of the ship as a going 
concern.” 


Secondly, the court held there had been 
no evidence that the deceased was either a 
fare-paying passenger or riding on a pass. 

The beneficiary amended his petition be- 
fore final judgment by the court of appeals, 
where the case had been returned. The 
amended petition included allegations that 
the deceased, a Marine stationed on a war- 
ship, was riding in the ship’s liberty boat 
and had a liberty slip entitling him to ride 
the boat at the time of the accident. 


With these added facts, a cause of action 
was held to exist, and a new trial was 
granted.—Interstate Life & Accident Insur- 
ance Company v. Hulsey. Georgia Court of 
Appeals. October 26, 1950. 14 CCH Lire 
Cases 600. 


Approved Policy Binding 
Though Not Delivered 


A man bought a life insurance policy and 
paid the first premium on it. His receipt 
Provided that the insurance would be in 
force from the date of the receipt if the 
home office approved the application. 


Life, Health—Accident 


A few days later, before receiving his 
policy, the insured was killed in an auto- 
mobile accident. His widow sued the com- 
pany, claiming that though the policy had 
not been sent out, the application had been 
approved and the insurance was therefore 
in force. 


Examination of the application led the 
court to conclude, “There is nothing to 
show or indicate that the application was 
rejected or disapproved.” The insurance 
company’s general demurrer had been prop- 
erly overruled, the court said.—National Life 
and Accident Insurance Company v. Moore. 
Georgia Court of Appeals. February 9, 1951. 
14 CCH Lire Cases 777. 


Act of War Is Not State of War 
for Insurance Purposes 


A member of the Honolulu fire depart- 
ment was killed as a result of the Japanese 
attack on Pearl Harbor. His life insurance 
policy provided for double indemnity unless 
the death resulted from riot, insurrection 
or war. 


The company paid the value of the policy, 
but refused to pay the double indemnity on 
the theory that the Jap attack was war, and 
therefore excluded any responsibility. The 
Hawaii Supreme Court disagreed. “Counsel 
evidently confuse ‘an act of war’ with ‘a 
state of war’,” the opinion said. Although 
President Roosevelt had asked Congress to 
declare that “a state of war has existed” 
since the attack, Congress had not done so. 
We were not officially at war until Decem- 
ber 8, and the fireman’s widow got her 
double indemnity—Pang v. Sun Life As- 
surance Company of Canada. Hawaii Su- 
preme Court. October 24, 1945. 14 CCH 
Lire CAses 496. 


War Risk Insurance Covers 
Only ‘‘Warlike Operations” 


A merchant sailor insured under a policy 
issued by the War Shipping Administration 
was aboard a ship which was torpedoed 
and sunk. He was transferred to a suc- 
cession of other ships and finally to a British 
destroyer en route from Iceland to Scotland. 
He and another sailor were washed over- 
board in high seas and the bodies were not 
recovered. 


Whether or not his beneficiary should re- 
ceive the benefits of the insurance depended 
on whether or not his death in these cir- 
cumstances had been “directly occasioned 
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by warlike operations,” and so subject to 
the policy’s coverage. 

Affirming the lower court’s decision, the 
Court of Appeals for the Second Circuit 
held that “Liability is not assumed for every 
death however caused, even though it would 
not have happened if the seaman had not 
been a member of the crew.” 

The beneficiary had relied on an interpre- 
tative resolution by the Maritime War 
Emergency Board which provided for pay- 
ment of benefits if “the operations of war 
have substantially contributed to the cas- 
ualty.” 

Describing this as “only an intradepart- 
mental directive,” the court said: “If the 
resolution means that the burden is on the 
insurer to prove that the operations of war 
have not contributed to the casualty, it is 
true that no such proof was made by the 
insurer. Indeed, there would be few cases 
where the insurer could so prove if the 
insured was killed within the war area. We 
do not read the resolution as reversing the 
ordinary burden of proof; nor, if it does go 
so far, would it be legally binding on the 
courts.” 


One judge dissented. In the course of 
the proceedings the government had ad- 
mitted that the insurance was to be con- 
strued “as per decisions of the Maritime 
War Emergency Under the cir- 
cumstances, he said, the Board’s interpreta- 
tions were much more than intradepartmental 
directives, and the burden of proving no 
war risk connection with the casualty should 
be upon the government.—Daranowich  v. 
Land, Admr. United States Court of Appeals 
for the Second Circuit. January 15, 1951. 
14 CCH Lire Cases 718. 


Soard.” 


Interest on Loan to Policyholder 
May Be Added to Principal 


A policyholder had given an insurance 


company a promissory note in 1942 covering 
previous loans, interest and a year’s pre- 
mium. In 1945 he was notified that loan 
values were sufficient to pay premiums only 
to September 11 of that year, and that to 
keep the policy in force for the rest of the 
year he would have to send a check to cover 
the difference. 

The company wrote again in August, re- 
minding the policyholder that he had _ thirty- 
one days of grace beyond September 11 and 
then his policy would lapse. Later the 
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company wrote to tell him the policy had 
lapsed. The policyholder died in 1948, and 
his mother claimed the value of the policy 
less the amount of the loan. 

The point at issue was whether or not 
the company could add unpaid interest to 
the value of the loan; plaintiff claimed that 
if the 1945 premium had been fully paid 
when due the available loan value would 
have been $744. The company claimed that 
interest overcharges and other items of 
credit had reduced the loan value to $23.44. 

The contract for the loan included agree- 
ment by the policyholder that if interest 
became due and was not paid it could be 
added to the principal and subject to the 
same rate of interest. Reversing a lower 
court, the Arkansas Supreme Court held 
that since the note was not fraudulently pro- 
cungd and there was no evidence of a 
mutual mistake, the parties to the loan 
could set any terms they wished. The 
claim was disallowed.—Aetna Life Insur- 
ance Company v. May. 
Court. May 1, 1950. 


Arkansas Supreme 
14 CCH Lire Cases 416, 


Acceptance of Binder 
ls Temporary Contract 


A receipt was given to an applicant for 
insurance on July 6, 1948, as a binder on a 
life policy. The man was examined by a 
doctor on July 14. The company accepted 
the application and a policy was _ issued 
dated August 26, 1948. 

Meantime, it was found on August 24 
that the applicant had an incurable cancer. 
He died several months later. 
pany claimed that the policy was void be- 
cause it had not been delivered to the 
insured while he was in good health, as the 
contract called for. However, the contract 
also included a provision that the approved 
application, which was attached to the 
contract, became a part of it. 


The com- 


The circuit court and the Alabama Su- 
preme Court agreed that the company 
would have to pay. 
of deliberate misrepresentation on the part 
of the applicant. While the court agreed 
with the company that acceptance of the 
binder by the agent was not binding, it 
also held that its acceptance and incorpora- 
tion in the contract by the company was.— 
National Life & Accident Insurance Company 
v. Claytor. Alabama Supreme Court. June 
22,1950. 14 CCH Lire CAsEs 460. 
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UTOMOBILE 


Cases Involving Construction 


of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Third Party's Intervening Act 
Vitiates Res Ipsa Loquitur 


Plaintiff was a passenger on defendant’s 
bus, and was injured when a car driven by 
adrunken driver crossed over to the wrong 
side of the highway and collided with the 
bus so that it ran over an embankment. 

Plaintiff contended that the bus was travel- 
ing at an excessive rate of speed, that the 
bus driver saw the car coming on the wrong 
side of the road but did nothing to avoid 
hitting it and did not slow down, that after 
hitting the car the bus driver drove across 
the highway and partially over the embank- 
ment, causing the plaintiff to be thrown 
forward violently, and that the negligence of 
the bus driver was the sole cause of the 
accident. The only evidence presented in 
behalf of plaintiff was her own testimony. 
The trial court instructed the jury that if it 
found that plaintiff was a passenger on de- 
fendant’s bus, that the bus was wrecked and 
that plaintiff’s injuries were received as a 
result of the wreck, plaintiff had a “prima 
facie case based upon the presumption and 
inference of negligence arising from the facts 
proven,” and the burden of proof was upon 
defendant to exonerate itself from the charge 
of negligence. Judgment was entered in 
favor of plaintiff and defendant appealed. 


The reviewing court held that the negli- 
gence of the third party prevented the 
establishment of a prima-facie case against 
the bus company. Judgment reversed.— 
Union Transportation Company et al. v. 
Mitchell. Oklahoma Supreme Court. Filed 
May 31, 1950. 34 CCH AutomosiLE CAsEs 422. 


Proximate Cause 
and Intervening Cause 

The question presented in this case was 
whether the admitted negligence of defend- 
ant was the proximate cause of the death of 
Plaintiff's decedent. The right rear bumper 
of defendant’s car became attached to the 


Automobile 


left front bumper of decedent’s car due to 
the negligence of defendant in driving out 
from a private driveway, and his car dragged 
decedent’s car more than 300 feet before 
he stopped. It was night and the street was 
icy and narrowed by snowbanks. Defend- 
ant and decedent got out of their cars to un- 
hook the bumpers, and a moment later 
decedent was struck by a hit-and-run driver. 
It was never clear how decedent had been 
hit when neither the cars nor the defendant, 
who was farther out in the street than 
decedent, were struck. 

Plaintiff based her right to recover on 
defendant’s negligence in striking decedent’s 
car and dragging it down the street, in not 
pulling it into a driveway before stopping, 
and in finally stopping it on the heavily 
traveled and icy street, without regard to 
oncoming traffic. Recovery was granted her 
by the trial court, and defendant appealed. 

The reviewing court quoted from the de- 
cision in Childs v. Standard Oil Company, 149 
Minn. 166: “The fact that damage would 
not have happened but for defendant's tor- 
tious act does not, as a matter of law, neces- 
sitate the conclusion that such act was the 
proximate cause of the damage.” The court 
accepted the rule defined in Christianson v. 
C. St. P. M. & O. Railway Company, 67 Minn. 
94, as to what does constitute proximate 
cause: “, .. if the act is one which the party 
ought, in the exercise of ordinary care, to 
have anticipated was liable to result in in- 
jury to others, then he is liable for any 
injury proximately resulting from it, al- 
though he could not have anticipated the 
particular injury which did happen. Con- 
sequences which follow in unbroken 
sequence, without an intervening efficient 
cause, from the original negligent act, are 
natural and proximate.” 

Under the circumstances of this case, 
said the court, “it would be unreasonable to 
hold that when defendant stopped as he 
did, well over on his half of the pavement, to 
unhook the two cars, he could or should 
have anticipated that harm would result in 
such an unpredictable and unexplainable 
fashion.” Furthermore, since the negligence 
of the hit-and-run driver was not the result 
of any act of defendant, it was not a “natural 
and proximate” cause, but was rather “an 
intervening efficient cause.” Therefore, the 
negligence of the hit-and-run driver, and 
not that of defendant, was the proximate 
cause of defendant’s injuries. The judgment 
of the trial court was reversed. 


A dissenting opinion contended that the 
question whether defendant should have an- 
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ticipated that his action would cause injury 
should not have been decided as a matter 
of law, but was for the jury.—Goede v. Ron- 
dorf et al. Minnesota Supreme Court. Filed 
June 9, 1950. 34 CCH AuTOMOoBILE CASEs 462. 


N A SIMILAR CASE, in which plaintiff 

appealed the action of the trial court in 
sustaining defendant’s demurrer, the facts 
were these: 

A piece of wire about a quarter of mile in 
length became attached to defendant’s truck. 
The truck proceeded with the wire attached 
to it for about ten miles; then it was re- 
moved by the servants of defendant and left 
lying in the street in a city through which 
the truck was passing. Plaintiff, an em- 
ployee of the city, was told to remove the 
wire, and was injured while so doing. He 
was standing in a ditch by the street, winding 
the wire on a spool, when the other end 
of the wire became attached to a passing 
car. The wire became twisted around plain- 
tiff’s leg and caused him to be dragged some 
distance, with the resulting injuries. 

Plaintiff contended that it was the duty 
of defendant to remove the wire from the 
street—that he should have placed one of 
his employees at each end. of the wire to 
halt traffic and had a third employee wind 
it up. He stated that if traffic had been 
halted while the wire was being wound up, 
the accident would not have occurred. 


Defendant’s demurrer stated: “. . . the 
alleged injuries and damages of plaintiff 
resulted from a conscious, independent, in- 
tervening cause or agency, occurring sub- 
sequent to any alleged act of demurrant, 
which might or should have averted the 
mischief.” 

The reviewing court affirmed the trial 
court’s judgment: “If the failure to halt 
traffic while removing the wire was negli- 
gence that proximately caused this accident 
... then it has to follow that... [plaintiff] 
was guilty of negligence that caused his in- 
jury when he undertook to remove the wire 
that was flopping around the street without 
first halting traffic... . 

“*Accordingly, where the second actor, 
after having become aware of the existence 
of a potential danger created by the negli- 
gence of the first actor, acts negligently in 
respect of the dangerous situation and 
thereby brings about an accident with inju- 
rious consequences to others, the first actor 
is relieved of liability, because the condition 
created by him was merely a circumstance 
and not the proximate cause of the acci- 
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dent’.”—Jackson v. City of Paris, Tennessee 
et al. Tennessee Supreme Court. Filed April 
29, 1950. 34 CCH AutomosiLe Cases 420, 


Nonresident Motorist Act Not 
Applicable to Unloading Accident 


Plaintiff, the employee of defendant's 
consignee, was unloading marble from de- 
fendant’s truck when a piece of marble slip- 
ped off and seriously injured him. Defendant 
was a nonresident of the state where the 
accident occurred, and plaintiff sought to 
have process served on the Secretary of State 
and the defendant brought into the jurisdic- 
tion under the terms of the Tennessee Sub- 
stituted Process Statute. Plaintiff averred 
that since defendant was making use of the 
highways of the state to deliver the marble 
it could be subjected to the statute. The law 
provides that if a nonresident is using the 
roads of the state and an accident results, 
the Secretary of State shall be constituted 
agent for acceptance of service of process 
in a civil action “arising out of any accident 
or injury occurring in this state in which 
such vehicle is involved.” 


Defendant declared that the accident had 
not occurred while the truck was using the 
highways of the state but rather while it was 
stopped and being unloaded, and that the 
truck itself was was not “involved” in the 
accident within the meaning of the statute. 
Plaintiff contended that the highways were 
one of the procuring causes of the accident, 
saying that the jolting caused by the motion 
of the truck loosened the marble from its 
fastenings so that it later slipped down 
while being unloaded. 


The trial court held that the accident was 
not covered by the statute, and the reviewing 
court agreed: “A necessary averment for 
service under this statute . . . is some negli- 
gent act on the part of the operator of the 
vehicle while in or on our highways.” ‘The 
only negligence involved, found the court, 
was in the loading of the truck: “Certainly 
the vehicle is not ‘involved’ in an accident 
or injury from the negligent packing of the 
marble.” Furthermore, said the court, even 
if the load suffered jarring on the high- 
ways, it could not be proved that this jarring 
occurred on the highways of Tennessee, 
since the truck also traveled on the roads of 
Georgia: “Any alleged negligence by rea- 
son of the travel on Tennessee highways is 
too remote and speculative to be of proba- 
tive value.” Judgment affirmed.—Ellis v. 
Georgia Marble Company, et al. Tennessee 
Supreme Court. Filed July 15, 1950. 34 CCH 
AUTOMOBILE CASEs 472. 
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larceny After Trust 
Constitutes Theft 


Plaintiff brought this suit to collect, under 
a policy insuring her car against loss re- 
sulting from theft, the full value of the car, 
which had been stolen from her, and a 
twenty-five per cent penalty and attorney’s 
fees because of the bad faith of the insurer 
in not paying the claim. 


Plaintiff had contracted marriage with a 
man who, she found out later, already had 
a wife. A few days after the wedding they 
drove to another city in her car and stayed 
there in a hotel; the car keys were left at 
the hotel desk so that both parties might 
use the car. Plaintiff’s husband convinced 
her that the car needed repairing and she 
consented to his taking it to a garage. 


Later he told her that it was necessary 
for him to go to New York immediately; 
the car, he said, was still being repaired, 
and they would have to leave it at the gar- 
age while they were gone. She flew with 
him to New York, where several days later 
he abandoned her, Plaintiff later found out 
that the car had never been taken to a 
garage, but had instead been sold. The 
police found it and took possession of it, 
and while this suit was in process another 
suit was pending for the recovery of the car. 

Defendant contended that the loss of the 
car was due to conversion, that conversion 
did not amount to larceny, and that conse- 
quently it was not liable for the loss. The 
policy contained a clause excluding “loss 
due to conversion, embezzlement or secre- 
tion by any person in lawful possession of 
the automobile under a bailment lease, con- 
ditional sale, mortgage or other encum- 
brance.” 


Defendant contended further that since 
plaintiff would probably recover the car, 
it should not, at any rate, be liable for its 
full value, 


After a verdict was rendered for plaintiff, 
for the full amount of the car and the pen- 
alty, defendant appealed. 

The reviewing court declared that though 
plaintiff’s husband was not guilty of simple 
larceny, in that he did not originally obtain 
possession of the car under false pretenses, 
he did convert it to his own use after it 
had been entrusted to him, and was conse- 
quently guilty, under the law, of larceny 
alter trust. 


‘The word “theft” would cover larceny 
alter trust, as well as simple larceny, said 
the court; and the conversion referred to 
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in the policy—that of a person lawfully in 
possession of the car by reason of a contract 
—was not even alleged or in any way shown 
to exist. The court -held, therefore, that 
the insurer was liable under the policy pro- 
visions; and, since the exclusion provision 
did not constitute a valid reason for the 
insurer to refuse to pay the claim, defendant 
presenting no evidence that it was applicable 
to the situation, the penalty judgment was 
justified. As to the probability of plain- 
tiff’s recovering the car, the court held that 
in such case defendant, having paid plain- 
tiff’s claim, would be subrogated to all her 
rights in this other suit. Therefore, plain- 
tiff would not recover twice for the same 
loss. Judgment for plaintiff affirmed.—Am- 
erican Fire & Casualty Company v. Barfield. 
Georgia Court of Appeals. June 28, 1950. 
34 CCH AutomosiLe Cases 603. 


Storage Limitation 
Not Applicable to Collision 


Plaintiff owned a fire, theft and wind- 
storm policy, to which was attached an 
“Automobile Dealers’ Open Policy,” pro- 
viding that the policy covered automobiles 
owned by the insured and held by him for 
sale. The policy also had, among its many 
endorsements, one providing for $50 de- 
ductible collision insurance. 


One of plaintiff’s cars was upset on the 
highway while being driven to California 
for sale. Plaintiff sued his insurer and was 
rendered a verdict of $2,400, from which de- 
fendant appealed. 

Two provisions of the dealers’ policy 
pertinent to defendant’s denial of liability 
in the case were: 

Paragraph 3: “The specific locations 
named in the Schedule of Locations and 
Limits. of Liability hereinafter are all the 
locations . owned, rented or controlled 

and used by the insured as places 
of storage of automobiles. . . . no liability 
shall attach hereunder at any location... 
used by the insured except for a 
period of forty-eight hours after the com- 
mencement of such use, unless such loca- 
tion has been reported to the com- 
pany and endorsed.hereon.” 

Paragraph 4: “Schedule of Locations and 
Limits of Liability Thereat” (title), under 
which were listed “Named Locations” and 
“Elsewhere.” Under “Named Locations” 
was stated the address of plaintiff's busi- 
ness, and the limit of liability there, and 
under “Elsewhere” were listed limitations 


313 





of liability (all $5,000) for cars not upon 
the premises of the insured but in certain 
other named places, e.g., cars at a public 
exhibition, etc. 


Defendant argued (1) that at the time of 
the loss the car was neither at the named 
location nor at any of the other places 
designated “elsewhere” in the policy, so 
that, because of the limitations imposed by 
Paragraphs 3 and 4, the loss was not cov- 
ered, Defendant also claimed (2) that the 
policy’s provision against assignment had 
been violated in that the policy had been 
issued to a partnership, and plaintiff had 
bought out his partner after the issuance of 
the policy. Defendant contended finally (3) 
that the policy was invalid because plaintiff 
had moved his business across the street, 
and the new location had not been reported 
to the company. Since the “fountainhead 
of coverage” was gone, said defendant, “the 
entire coverage fails.” 

The reviewing court answered these ar- 
‘guments as follows: 

(1) The paragraphs referred to by de- 
fendant had nothing to do with the loss. 
These paragraphs limited coverage at the 
named places—but at the named _ places 
only: “There is no provision . . . that 
no liability shall attach when the cars are 
some place other than those enumerated,” 
said the court. 


(2) As to the issue of assignment the 
court pointed out that it is well established 
that a provision against assignment is not 
applicable to a transfer between partners. 
Since no stranger was introduced and no 
one outside the original contract was in 
control, there was no increase of risk. 

(3) The court held that defendant’s ar- 
gument that plaintiff's move voided the 
policy was specious. The insurance was 
not on a place, it held; it was on the au- 
tomobiles owned and held for sale by plain- 
tiff. “Defendant cannot take clauses which 
merely limit its total liability at certain 
storage places and build an argument of 
no collision coverage when a certain stor- 
age place is sold.” 

Defendant was therefore liable for the 
loss. Judgment for plaintiff affirmed.— 
Strahorn v. Kansas City Fire & Marine In- 
surance Company. Iowa Supreme Court. 
Filed June 13, 1950. 34 CCH AvuToMoBILE 
Cases 623. 


Parent Recovers Against Child 


Plaintiff filed this suit against her twenty- 
two-year-old son to recover for the death of 
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her husband who was killed in an accident 
while riding in the son’s car. Decedent 
wished to go to another town to visit his 
brother, and his son offered to drive him 
there. Another son actually drove, but 
defendant was in the car when the accident 
occurred. It was night, and the lights of 
the car were turned on; but from time to 
time they would grow dim and then become 
bright again. Defendant’s brother, the driver, 
suggested that they stop and get a fuse, 
but defendant said the lights would be all 
right. Then the lights went out altogether, 
and the car collided with the concrete abut- 
ment of a bridge. Plaintiff's decedent died 
of resulting injuries. Evidence was pre- 
sented that defendant knew of the condition 
of the lights, that they had gone out com- 
pletely twice before, that he had intende/ to 
have them fixed but did not have enough 
money, and that no one else in the car knew 
any of these things. The trial jury held 
these facts to show negligence on the part 
of defendant, and rendered judgment fo 
plaintiff. 


Defendant appealed on the grounds that 
the evidence was insufficient to sustain a 
verdict against him, that it is contrary to 
public policy for a parent to sue a child 
when they are living together in the same 
family, and that plaintiff's decedent was 
contributorily negligent. 


The reviewing court affirmed the judg- 
ment. “The facts as stated,” it said “are 
sufficient to show negligence on the part 
of the defendant.” As to the rule that a 
parent may not sue an unemancipated child, 
the court held not only that it was not appli- 
cable when the child was of age at the time 
the cause arose, but also that the rule, even 
as applied to minors, has many exceptions 
The court also ruled against the contention 
of contributory negligence of plaintiff's de- 
cedent. He had only the duty to exercise 
ordinary care: “A guest in a car is not re- 
quired to keep a constant lookout and to 
make frequent suggestions to the driver 
concerning the manner of operating the 
car.”—Taylor v. Taylor. Missouri Supreme 
Court, Division Number Two. Filed July 
10, 1950. 34 CCH AvTOMOBILE CasEs 335. 


Innkeeper Liable for Stolen Car 


This action was brought to recover for an 
automobile and its contents under the Okla- 
homa innkeepers law, which makes an inn- 
keeper liable for goods of his guests “placed 
under his care.” 
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Plaintiff was a guest in defendant’s hotel 
which catered to transients driving auto- 
mobiles, providing garage facilities free of 
charge. Plaintiff turned his car over to de- 
fendant’s employee who drove it into the 
hotel’s garage and parked it. The following 
day when plaintiff called for his car, it was 
gone. He sued the hotel company, which dis- 
claimed liability on the ground that it took 
no possession, custody or control of the 
car, and made no charge for parking it, and 
that plaintiff was contributorily negligent 
since he left his keys in the auto. The trial 
court instructed the jury that defendant 
was liable to plaintiff and submitted to it 
only the question of the amount of damages. 
Defendant appealed, alleging that the inn- 
keepers law did not apply to the car and 
its contents, and that the question of liability 
should have been submitted to the jury. 


It was customary at defendant’s hotel for 
attendants to take the guests’ cars at the 
entrance, to park them and to leave the 
keys inside; the cars were often moved about 
the garage by the attendants. On the other 
hand, the guests retained the right to go 
and get their autos or any of the contents at 
any time they desired. 

Under the Oklahoma innkeepers law, the 
innkeeper’s liability extends to “all personal 
property brought by the guest to the inn,” 
and the court declared that a car is property 
within the meaning of the statute. This 
property, or these goods, do not have to be 
placed in the special care of the innkeeper: 
“It is sufficient if they are brought into the 
inn in the usual and ordinary way and are 
not retained under the exclusive control of 
the guest, but are under the general and 
implied control of the innkeeper.” 

Since the material facts were undisputed 
and the relationship of innkeeper-guest was 
established, and since the plaintiff could not be 
considered negligent in leaving his keys in 
the car as this was the custom, the question 
of defendant’s liability was properly de- 
termined by the court. Judgment for plain- 
tiff affirmed. — Park-O-Tell Company v. 
Roskamp. Oklahoma Supreme Court. Filed 
July 18, 1950. 34 CCH Automostte Cases 503. 


Passenger Has No Duty 
to Direct Operation of Cab 


Plaintiff was riding in the front seat of 
defendant’s cab and was paying no at- 
tention to traffic when the cab was involved 
ma collision with another car. The force 
of the collision threw plaintiff against the 
windshield, and she suffered severe injuries. 
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Following a verdict and judgment in her 
favor, defendant argued on appeal that she 
was guilty of contributory negligence in 
failing to warn the cab driver of the im- 
pending collision. 

The reviewing court said: “Where, as 
here, the defendant invites the public to em- 
ploy his cabs as a means of transportation 
from place to place he is engaged as a 
common carrier. Passengers under such 
circumstances may rely upon the carrier to 
perform his legal duty to transport them 
with safety and they are not required to 
anticipate negligence on the part of the 
driver. [The plaintiff] was under no 
duty to observe approaching traffic or to 
direct the driver in the operation of the 
vehicle.” Therefore, the judgment for the 
plaintiff was affirmed.—Harding v. Triplett 
d. b. a. St. Louis Cab Company. St. Louis 
Court of Appeals, Missouri. December 19, 
1950. 35 CCH AutomosiLe Cases 646. 


Contribution Ordered 
Between Joint Tortfeasors 


A and B were involved in a collision 
which resulted from their independent and 
concurrent negligence. They sued each 
other and both suits were dismissed. 

At the time of the accident, B’s car was 
undergoing repairs at a garage, and B was 
driving a car that was owned by the garage. 
To recover for the damage to that car, the 
proprietors of the garage instituted an 
action against both A and B and won a 
judgment. The garage owners were friendly 
to B and highly valued his patronage. They 
announced their intention of collecting the 
entire judgment from A alone. 


A then brought this bill for contribution, 
alleging that he had offered to pay half the 
garage’s damages or to buy the judgment 
and take an assignment. A alleged further 
that these offers were refused and that the 
“whole course of dealings from the begin- 
ning constitutes a fraudulent conspiracy be- 
tween” the garage and B to cast the burden 
of the damages to the garage’s automobile 
upan A. 

Defendants (B and the garage) set out 
nine separate grounds in support of their 
demurrer, but their chief reliance was upon 
the argument that there could be no con- 
tribution between the judgment defendants 
because they were joint tortfeasors. 

The majority of the court acknowledged 
that “there can be no contribution between 
joint wrongdoers where they, by concert of 
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action, have been guilty of a willful tort, an 
immoral act, or were consciously violating 
the law.” But, they said, “the exceptions 
to the rule are too numerous to cite cases.” 
Among the important distinctions to be 
drawn are: (1) those between willful and 
intended wrongs as contrasted with purely 
negligent acts, mistakes or other uninten- 
tional breaches of the law, and (2) active, 
positive and more proximate acts of negli- 
gence as contrasted with “passive or nega- 
tive negligence only.” 

Here, said the majority, the wrongs of 
both A and B were negligent wrongs, and 
A’s negligence was passive or negative (in 
not ascertaining the approach of other cars 
at an intersection) whereas B’s negligence 
was positive and more proximate (in driv- 
ing too fast). Under these circumstances, 
“an exception to the rule of contribution 
between tort-feasors should be applied by 
a court of chancery. This may be a further 
extension of the exceptions to the rule as 
heretofore applied by the courts of this 
State. If it is, justice and right demands 
that this further extension to the exceptions 
be here applied.” The court therefore de- 
creed that A have contribution against B. 

Two judges dissented. That A’s negli- 
gence was “passive” was but a conclusion 
of the pleader, they said, and even if A’s 
negligence was in fact passive, it should 
make no difference under settled principles. 
“The majority opinion, instead of making 
what it calls an exception to, reverses in 
fact [the rule that there can be no con- 
tribution] among joint tort feasors against 
whom a third party has obtained a judgment 
for the damage resulting by concurrence of 
their independent acts of negligence coin- 
ciding in time and place. The rule may be 
inequitable—it probably is—but it+has al- 
ways been the public policy of this State. 
If that public policy is to be reversed at 
this late day, should it not be done by the 
Legislature rather than the Court? That 
seems to have been the practice followed 
in other states.”—Davis et al. v. Broad Street 
Garage et al. Tennessee Supreme Court. Filed 
July 15, 1950. 34 CCH AuromosiLe Cases 


599, 


Insurer's Obligation to Defend 
Separate from Liability for Damage 


Defendant insured owned an automobile 


policy issued by plaintiff insurer. The 
policy was a _ standard one providing 
that plaintiff would “defend in his name 
and behalf any suit against the insured,” 


316 


and giving plaintiff “the right to make such 
investigation, negotiation and settlement of 
any claim or suit as may be deemed expedi- 
ent by the Company.” 


The insured automobile was involved in a 
collision with a motorcycle while the policy 
was in effect, and the insurer immediately 
undertook an investigation of the accident 
The car had been parked on the highway at 
the curb, behind another car, when its 
driver suddenly and without warning started 
it in a U turn although the motorcycle was 
approaching from the opposite direction in 
plain view. The collision occurred in a 
matter of seconds, the motorcycle striking 
the car when it had completed about two 
thirds of its turn. 


The motorcyclist died as a result of his 
injuries, and the coroner’s verdict declared 
his death to have been caused by the “care- 
less driving” of the driver of the automo- 
bile. The administrator of ,decedent’s estate, 
after making an offer to the insurer to settle 
the matter for $5,000 (which offer was 
refused), brought suit against the driver 
of the car. The insurer defended the suit} 
in which a verdict of $7,000 was rendered 
the administrator; the insurer paid $5,000 
of the judgment, the limit of its bodily in- 
jury liability under the policy, and the 
driver of the car paid $2,000. 


Another suit was then instituted by de- 
cedent’s administrator against the driver 
of the car to recover for the conscious pain 
and suffering of decedent and for property 
damage, and suit was also brought by the 
driver of the car to recover the $2,000 he 
had been forced to pay in the death case. 
His contention was that the insurer, in re- 
jecting the bona fide offer of $5,000 in 
settlement of all claims, had disregarded its 
obligation to the insured and was guilty of 
negligence. 

The insurer thereupon brought an ac- 
tion in the district court for declaratory 
judgment, seeking relief from its obligation 
to defend the second suit, and denying its 
liability for the excess judgment. 


The insurer contended that, having de- 
fended the death case and paid the limit of 
its liability for bodily injury under the 
policy, it had no obligation to defend the 
suit for conscious pain and suffering. It 
contended also that, in respect to the in- 
sured’s rights under the policy, it had acted 
in good faith in refusing to settle the matter 
of the accident for $5,000, since its lawyers 
made a thorough investigation of the ac- 
cident and advised it that a smaller verdict 
might be had. 
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The court refused to grant a declaratory 
judgment. The insurer, it said, had under- 
taken to defend any suit against the insured, 
and this obligation was entirelyindependent 
of its obligation to pay damages. The ful- 
fllment of its duty in one respect did not 
abrogate its duty in the other. 


As to its refusal to settle for $5,000, the 
court said that though it may have acted in 
good faith, under the circumstances of the 
accident, “only a foolish optimism would 
prompt the refusal of such an offer.” 

The insurer then brought this appeal in 
the circuit court. That court, though agree- 
ing with the district court that the insurer 
was obligated to defend the pending suit, 
did not consider it lacking in good faith in 
not settling all claims for $5,000: “Lawyers 
representing liability insurers of motor 
users are not required to be prophets who 
can:accurately foretell the result of litiga- 
tion in personal injury cases ... nor does 
a mere mistake of judgment by these 
lawyers impose liability on these insurers 
beyond the policy limits of coverage.” 

It held, therefore, that plaintiff was not 
obliged to reimburse the driver of the car 
for the excess judgment paid by him, and, 
although it must defend the suit for con- 
scious pain and suffering, it did not have 
to pay the judgment awarded therein, ex- 
cept that part apportioned to property 
damage. Judgment was reversed and the 
cause remanded with instructions to enter 
a declaratory judgment in accordance with 
the holdings of the circuit court.—American 
Casualty Company of Reading, Pennsylvania 
v. Howard et al. United States Court of Ap- 
peals for the Fourth Circuit. February 17, 
1951. 35 CCH AutomsiLe Cases 704. 


Passing Stopped Streetcar 
Can Constitute Wantonness 


Defendant was driving his automobile at 
the rate of thirty-five to forty miles per 
hour, on a night when the visibility was 
bad, and, as he passed a streetcar which 
had stopped to take on and let off passen- 
gers, he struck plaintiff, who had come out 
from the curb to board the car. 


Plaintiff's complaint against defendant 
consisted of two counts: one based on sim- 
Ple negligence, the other on wanton mis- 
conduct. The trial court gave the general 
charge for defendant as to the wanton 
count, and submitted to the jury the. simple 
negligence count, together with the issue 
of plaintiff's contributory negligence; the 
jury rendered judgment for defendant. 


Automobile 


Plaintiff appealed, and the trial court or- 
dered a new trial. From this order, defend- 
ant appealed. 

The reviewing court quoted numerous 
definitions of “wantonness,” to the effect 
that anyone who consciously and intention- 
ally does a wrongful act, knowing that 
someone could be injured thereby, is guilty 
of wanton misconduct. The evidence con- 
cerning defendant’s conduct, said the re- 
viewing court, would justify the jury in 
finding wantonness, and the trial court was 
in error in charging out the wanton count. 
Order granting a new trial affirmed—Wtl- 
hite v. Webb. Alabama Supreme Court. 
May 11, 1950. 34 CCH Avuromosiite CAsEs 
590. 


Loan Receipt Circumvents 
Real-Party-in-Interest Rule 


Judgments were awarded to three pas- 
sengers in defendant’s car for injuries sus- 
tained when that car collided with plaintiff’s 
at a street intersection. Plaintiff paid the 
judgments with his personal check, the 
money for which was furnished by his in- 
surer under a loan-receipt agreement, Plain- 
tiff brought this action seeking contribution 
from defendant for one half of the amount 
paid to satisfy the judgments. Defendant 
alleged that by reason of the insurer’s loan, 
which was in reality payment of the claim, 
the insurer was the real party in interest 
and must bring suit in its name. This alle- 
gation was ordered struck from defendant’s 
answer, and he appealed. 


Under the Minnesota real-party-in-inter- 
est statute, only if the insured retains some 
interest in the cause of action may suit be 
brought in his name. In this case, no portion of 
the contribution sought from defendant would 
be retained by plaintiff; therefore, the court 
held that suit would have to be brought 
by the insurer—unless the loan-receipt 
agreement caused an exception to the rule. 


The court declared that the loan receipt 
is generally held to be a valid loan and not 
payment of a claim. Its purpose is to cir- 
cumvent the real-party-in-interest rule. Its 
intent is clear, said the court; “it enables 
the insured to bring the action in his own 
name and permits the insurer, who will 
benefit if a recovery is had, to remain hid- 
den from view.” It is perfectly legitimate 
to use a device for keeping the insurer’s 
name out of the suit, said the court, if it 
does not interfere with the rights of the 
other party to the suit. Since it could not 
be said to do so in this case, the court saw 
no reason for declaring it invalid. The order 
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striking defendant’s allegation was affirmed. 
—Blair v. Espeland. Minnesota Supreme 
Court. Filed June 30, 1950. 34 CCH Avu- 
TOMOBILE Cases 516. 


Employer May Be Liable 
Though Employee Is Not 


Plaintiff was injured when she alighted 
from defendant company’s bus via the rear 
door. The bus was so crowded with stan- 
dee’s (“there was not sufficient standing 
room for a single additional passenger’’) 
that the bus driver could not see this door, 
and he closed it on plaintiff's foot, causing 
her to lose her balance and fall to the pave- 
ment, Plaintiff sued the bus driver and the 
bus company, charging the former with 
negligence in closing the door on a passen- 
ger, and the latter with negligence in pro- 
viding so few buses that they became 
overcrowded, 


The lower court rendered a verdict for 
plaintiff as against the bus company, but 
rendered a verdict in favor of defendant bus 
driver. Defendant bus company appealed, 
contending that since the court rendered 
judgment for the bus driver it was error to 
render judgment against his employer. 
However, said the reviewing court, “a judg- 


ment for an employee does not relieve 
the master from liability where the issues 
and evidence are such that the jury may 
have conchded that the independent or 
separate negligence of the master itself was 
the proximate cause of the injury.” 


Oklahoma statutes provide: 

“A carrier of persons for reward must 
not overcrowd or overload his vehicle.” 
(13 O. S. 1941, Section 34.) 

“A common carrier of persons must pro- 
vide a sufficient number of vehicles to ac- 
commodate all the passengers who can be 
reasonably expected to require carriage at 
any one time.” (13 O, S. 1941, Section 41.) 

“A common carrier of persons must pro- 
vide every passenger with a seat. He must 
not overload his vehicle by receiving and 
carrying more passengers than its rated 
capacity allows.” (13 O. S. 1941, Section 42.) 

Since the carrier violated its statutory 
duty under each of the above sections, and 
since the overcrowding of the bus was the 
cause of the driver’s not being able to see 
the rear door, the reviewing court upheld 
the lower court’s judgment against defend- 
ant bus company.—Tulsa City Lines, Inc. v. 
Johnston. Oklahoma Supreme Court. Filed 
July 5, 1950. 34 CCH AutomosiLe Cases 506. 


OVEREXERTION AS ACCIDENTAL DEATH PERMITTING—————- 
RECOVERY OF DOUBLE INDEMNITY BENEFITS 


exit therefrom.” The burglars simply 
turned the knob of an unlocked door and 
walked in, leaving no visible marks within 
the ordinary, common meaning of the words 
of that policy. The assured apparently con- 
ceded that there were no visible marks of 
entry but urged that such a requirement 
was simply an evidentiary fact inserted 
merely for the purpose of protecting the 
insurance company against fraudulent claims 
and that since there existed ample other 
proof of the fact of burglary, a strict con- 
struction of that clause denying recovery 
on such ground should be rejected. Never- 
theless, the court of appeals refused to 
follow such a liberal construction and upheld 
the right of the insurance company to re- 
quire strict proof of evidentiary facts as an 
indispensable basis for recovery within the 
literal language of the clause. Several deci- 
sions taking a more liberal view as to the 

92 App. Div. 578, 86 N. Y. S. 1055 (1904), 
aff'd 180 N. Y. 527, 72 N. E. 1150 (1905). 
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Continued from page 286 


construction of insurance policies were 
specifically called to the attention of the 
court of appeals, but supposedly distin- 
guished by it, including Root v. London 
Guarantee & Accident Company.” What 
makes the court of appeals’ approving com- 
ment thereon all the more baffling is the 
fact that the remarks of such court seem 
directly contrary to the subsequent sunburn 
cases denying recovery for failure to prove 
a visible wound. Judge Hiscock made this 
pertinent observation anent the Root case: 

“Root v. London Guarantee & Accident 
Co. (92 App. Div. 578) was an action to 
recover a death loss under an accident in- 
surance policy excluding injuries ‘of which 
there was no physical mark on the body’. 
The insured received injuries which pro- 
duced no immediate outward signs upon 
the surface of his person, but subsequently 
he developed a_ pallor, emaciation and 
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physical decay, and it was held, as it seems 
to me very reasonably, that these visible, 
external signs of the accident satisfied the 
requirement of the policy.’ 


’ 81 


It is no wonder that the law of accident 
insurance is bogged down in a “Serbonian 
Jog"! 

Nor, on the favorable side, should it be 
overlooked that there are any number of 
cases Wherein recovery for accidental death 
has been allowed without any mention, 
either in the enumeration of the facts or in 
the court’s opinion, of the visible-wound 
requirement (although it seems highly im- 
probable that such a standard provision had 
not actually been incorporated in the insur- 
ance policy). Moreover, some decisions 
uphold a verdict for the beneficiary— 
despite the fact that such external-wound 
clause definitely was a part of the policy 
—although the opinion will make no direct 
reference to that point.” Such results, at 
least inferentially, should. constitute au- 
thority contrary to an insurer’s contention 
that recovery is barred by virtue of the 
effect of such clause. 


Autopsy Problem 

Assuming that sufficient proof of a visible 
wound cannot be produced, does that mean 
that recovery will necessarily be barred? 
Not entirely, for an argument can be made 
along the line that (a) an autopsy would 
have proved that death was caused by a 
heart attack induced by overexertion, i. e., 
an accident, and (b) the decedent was 
cremated before it was realized that the 
insurance policy contained an autopsy 
clause and the beneficiary should not be 
penalized because of such cremation. The 
validity of contention (b) does find con- 
siderable support in the reports. The 
Wiecking. decision, a sunburn case,® in- 
volved the same clause as the assumed 
Smythe policy (i. e., “except internal 
injury revealed by autopsy”) and gave the 
surance company the right to conduct an 
autopsy where not forbidden by law. 
Nevertheless, plaintiff was entitled to re- 
cover double indemnity benefits even though 
a two-year delay in asserting such claim 
‘Rosenthal v. American Bonding Company, 
207 N. Y. 162, 169, 100 N. E. 716, 718 (1912). 
“Paoli v. Loyal Protective Insurance Com- 
pany, cited at footnote 26. There the policy 
required proof ‘‘upon the body [of] external 
marks of contusion or wound visible to the 
tye" A jury verdict for the beneficiary was 
upheld on appeal without any direct reference 
being made in the opinion as to the effect of 
such clause where the assured suffered a brain 


abscess after lifting a sack of cement. 
* Cited at footnote 72. 


Double Indemnity Benefits 






is SE I 
~ wo. Ree 


apparently prevented the insurance com- 
pany from making an autopsy. In several 
other cases, where cremation of the as- 
sured’s body took place while the beneficiary 
was unaware of the autopsy clause in the 
insurance policy, the fact that the crema- 
tion ipso facto-rendered an autopsy impos- 
sible has been held not to constitute a bar 
for recovery of double indemnity benefits. 
Apparently the rationale of such decisions 
is that the autopsy stipulation is neither a 
condition nor a provision for forfeiture of 
the insurance.” 


Other Problems 

It is believed that the principles of law 
herein discussed are those upon which a 
court would ultimately base its decision on 
the facts of our assumed Smythe case. The 
writer recognizes only too well that there 
may exist a number of collateral problems, 
such as (a) conflict of laws,” (b)_ pre- 
existing disease, (c) the adequacy and 
timeliness of proofs of death and (d) due 
compliance with the other conditions and 
requirements of the insurance policy. How- 
ever, limitations of space prevent making 
more than just a passing reference to such 
collateral questions, particularly since our 
main purpose has been to evaluate in the 
first instance the possibility of recovering 
double indemnity benefits in the general 
light of the cases on the subject. 


Conclusions 


(1) It could be readily established that 
Smythe died of “bodily injury effected 
solely through external, violent and acci- 
dental means.” 

(2) The policy provision requiring evi- 
dence of “a contusion or wound on the 
exterior of the body” would probably pre- 
vent a recovery of double indemnity death 
benefits. 

(3) Nevertheless a borderline and dif- 
ficult case of this nature could often be 
won by proper and adequate factual pre- 
sentation backed up by a persistent will 
to win no matter what the cost in time and 


effort. [The End] 


% Mutual Life Insurance Company v. Hess, 
cited at footnote 38; Travelers Inswrance Com- 
pany v. Welch, 82 F. (2d) 799 (CCA-5, 1936); 
Ocean Accident & Guarantee Corporation v. 
Schachner, 70 F. (2d) 28 (CCA-7, 1934). 

%*New York Life Insurance Company v. 
Cooper, 13 CCH Life Cases 85, 167 F. (2d) 651 
(CA-10, 1948), cert. den. 335 U. S. 819 (1948); 
Couch, Cyclopedia of Insurance Law, Sections 
193-209 (1929); 2 Beale, Conflict of Laws, Sec- 
tion 346.4 (1935). 
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TAXES—tThe Tax Magazine 


% This magazine is published to promote sound 

thought in economic, legal and accounting 

principles related to all federal and state taxa- 

tion. . . . To this end it contains signed arti- i coal Calvin 
cles on tax subjects of current interest, reports <a ee 

on pending tax legislation, court decisions and me 

administrative rulings relating to tax laws, and iol 
other tax information, book reviews, etc. . . . si “py ae 
The editorial policy is to allow frank discus- SS 
sion of tax issues. Subscription rate—$6 for TTL LLL eg Sd 
12 monthly issues. Write for sample copy. 





Food Drug Cosmetic Law Journal 


* Essentially, the purpose of the Journal is 
to stimulate and facilitate the exchange of 
professional views in a highly specialized field 
Vaan Ei of law. Each issue presents signed articles— 
by specialists, public officials, and other au- 
thorities—on legal problems involved in the 

preparation, packaging, labeling, storage, and 

distribution of foods, with respect to nutrition, 

health, and the general public welfare, in ad- 

dition to notes on legislative, administrative 

and judicial developments. Issued monthly; 

subscription rate—$10 a year, including binder 

for year’s issues. Sample copy sent on request. 


Oe Reuse eae 


Labor Law Journal 


*Specifically designed and edited to promote 
sound thinking on labor law problems, the 
Labor Law Journal presents timely articles 
concerned with the intimate and complex 
relationship of Law, Labor, Government, Man- 
agement, and Union. Month after month, the 
Journal brings you the serious thinking, the 
reasoned conclusions, the viewpoints, and atti- 
tudes of leaders of thought and action—on 
significant, pivotal labor law problems. 

Specialists in that field—from government, 
law, union, education, management — treat 
troublesome phases of labor law in factual, 
hard-hitting articles. No punches are pulled— 
nothing is “slanted.” Issued monthly; sub- 
scription rate—$6 a year. Sample copy on 
request. 
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